®

Nomination Process for Idaho Potato Commissioners

The statutory language below defines who is considered a grower, shipper and
processor for purposes of qualifying to be nominated and then appointed as a
Commissioner of the Idaho Potato Commission. During the existence of the IPC, this
statute has been interpreted by the IPC to hold separate meetings where equal
consideration of eligibility for appointment to the Commission could be established at
the meeting. Proxies have never been allowed. However, the Commission has allowed
participation in the nomination meetings to take place by phone and allowed those who
call in to vote by either facsimile or by texting their vole to a designated IPC employee.
If there are over three nominees for a position, IPC allows up to three votes per ballot.
Voting cannot be cumulative

IPC has used its records to answer questions regarding voting and nomination eligibility.
Interpretive language is also included below. This language appears on the ballot forms
of the IPC. Only the relevant portions of the Idaho Code relating to nominations of IPC
cmmm-uummumm.mmmumumgmmmm
IPC's administrative interpretation of law. The language differs between the Grower
ballot and the Shipper and Processor ballot. Growers, unlike Shippers and Processors,
are nol licensed by the IPC. It is necessary therefor to provide clarity regarding voting
eligibility as to a Grower.

22-1202. POTATO COMMISSION CREATED. There is hereby created
and established in the department of self-governing agencies
the "ldahe potato commission®™ to be composed of nine (9)
practical potato persons, resident citizens of the state of
ldaho for a period of three (3) years prior teo their
appointment each of whom has had active sxperisnce in gEowing,
or shipping, or processing of potatoes produced in the state
of Idaho. At least five (5) members of said commission shall
be growers who are actually now engaged in the production of
potatoes. Twe (2) of the members shall be shippers who are
actually now engaged in the shipping of potatoes., and two (2)
of the members shall be processors who are actually now
engaged in the processing of potatoes. The qualifications for
members of said commission as above required shall continue
throughout their respective terms of office.

Nominations must be made thirty (30) days prier to
appointment. All nominations must give equal consideration to
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all who are eligible for appointment as defined in this act.
The Idaho potate commission shall hold separate meetings of
the growers, shippers, or processors, as the nominations to be

made shall require, in the various districts, to determine who
shall be nominated for appointment.

22-1204. DEFINITIONS. As used in this act:

2. The term "person” means individual, partnership,
corporation, association, grower and/or any other business unit.
6. The term “"shipper” means and includes one who is PEOPeELY
licensed under federal and state laws and actively engaged in
the packing and shipping of potatoes in the primary channel of
trade 1in interstate commeéerce, and who ships more than he
produces.

4. F"Shipment®™ of potatces shall be deemed toc take place when
the potatoes are loaded within the state of Idaho, in a car,
bulk, truck or other conveyance in which the potatoes are to be
transported for sale or otherwise.

On the Shipper Nominating Ballot, the following language is used:

The |daho Potato Commission law provides: “Three shippers shall be
nominated for each vacancy that occurs from which the Governor shall
appoint one.”

7. The term "grower™ means one who is actively engaged in the
production of farm products, primarily potatoes, and who is not
engaged in the shipping or processing of potatoes.

On the Grower Nominating Ballot, the following language is used:

grower (singular) to be °.._one who is actively engaged in the production of farm
m_ﬁpﬂ-‘..-ﬂﬂniumnhm or
processing of potatoes "

10. The term "processor™ means a person whe is actively engaged

in the processing of potatoes for human consumption.

l11. The term "processing™ means changing the form of potatoes
from the raw or natural state into a product for human
consumption.

On the Processor Nominating Ballot, the following language is used:



The Idaho Potato Commission law provides: “Three processors shall be
nominated for each processor vacancy that occurs from which the Governor
shall appoint one. Processor commissioners do not necessarily need to be
nominated from geographical areas ”

22-1211A. REFERENDUM OF CONTINUANCE OF ADDITIONAL TAX. As soon
43 possible after July 1, 1972, the commissisnar of agriculture
shall conduct a referendum among all eligible growers to
determine whether or not the additional tax of one cent (1¢)
shall be continued. An eligible grower for the purpose of the
referendum shall be any grower engaged in the growing of five
{(5) or more acres of potatoes.

22=-1205. ADMINISTRATION AND ENFORCEMENT OF ACT. The
administration of this act shall be vested in the Idaho potato
commission which shall have power to prescribe and enforce
suitable and reascnable rules for the enforcement of the
provisions thereof



NOTE:

MAME

P T0
GROWER NOMINATING BALLOT

The Idaho Potato Commission law defines a grower to be "one who is
actrvely engaged in the production of farm products, primarily potatoes, and
who is not engaged in the shipping or processing of potaloes, and further
has been a resident citizen of the State of idaho for a period of three years
prior to his possible appointment.

WRITE IN THREE GROWER NAMES

NOTE: The: ldaho Petato Commission law provides: "Three growers

shall be nominated, from which the Govemor shall appaint
one.”

ADDRESS

NAME

ADDRESS

NAME

ADDRESS

*NOTE:

| heraby affirm® thal o the besl of my knowledge
| qualify as a grower (singular) under the idaho
potato Commission law; and lo the best of my

knowledge my nominees qualify as growers
under the kdaho Polato Commission law.

Marm:

Addrass;

Only one parson par farm corporation, partnarship, or farm family may vole.
Votar must ba a potato grower, resident of idaho area designaled for this
munn.mnuwwmm idaho Potalo Commission law that
defines a grower [(singular) to be "...one who s actively engaged in the
production of farm products, prhrwljrpum and who s not engaged in
the shipping or processing of potatoes.”



NOTE:

NOTE:

EEf

The Idaho Potato Commission law defines a processor 1o be

"8 person who is actively engaged in the processing of
potatoss for human consumption.®

ihamhrafﬁmhthlbutarmyhuwhch-w
nomineas and | qualify as processors under the

Idaho Potato Commigsion law.

MNAME:

ADDRESS:

DATE:
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SHIFPER NOMINATING BALLOT

NOTE: The ldaho Potato Commission law defines a shipper to be *....one who is propery
licensed under federal and state laws and actively engaged in the packing and
shipping of potatoes in the primary channel of trade in interstate commerce and who
shipa more than he produces . ®

WRITE IN THREE SHIPPER NAMES
NOTE: The Idaho Potato Commission law provides: “Throae shippers shall be
nominated for each vacancy that occurs from which the Governor shall
appoint ona.

NAME ADDRESS

NAME ADDRESS

NAME ADDRESS

| hereby affirm to the best of my knowledge my nominees and |
qualify as shippers under the Idaho Potato Commission law,

MAME:

ADDRESS:

DATE:




EXHIBIT
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VOTING PROXY
rFuHihnFuunt:umiuinnDimianHiwnNmnﬁmHuﬁng}
Thmdmip-d.hﬁqnmﬂ:q:nﬂl,umﬁnlymnpdidupm;lwﬁ.mdﬁmmni—nly
m,dumWEEWﬂqMMHm-ﬂhmmn-ﬁﬂwm
inﬂhmﬂu,lnhutmnmmiﬁhﬂn&HLImlum. The undersigned represents and
unuuhnﬂﬂﬂiyndluﬂulh:dihndpﬁwh:hmtmdlmhuﬂmmmm
related i the idabo Potsto Commission. af that ri the undervigned
I o be my proxy agent, with full power o all matiers

mwmumaﬂ.:ullmmmrmmmmhmu
hﬂh?ﬂnﬂmmﬂw-mmm“ifﬂwmhimdh
presani. ImmﬂﬁﬁmﬂlnﬁthDhmmmhhhymnr

thi¢ promy. | herebry revoke all miupni-ly:hmhuwiiremmmrw&ur‘bh
[N WITNESS WHEREOF, | have execated this Proxy effsctive as of March /7, 2018,

| AmpES
\SJ(DPWEMHW A— I

Drtt s
Die Loty
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ABSENTEE BALLOT
(For Idaho Potato Commissicn District No | Grower Nomisation Meeting)

Theo undersigned, being over the age of 11, is sctively cgaged in the production of furm products, primarily
mdhuwhhmwpﬂ-ﬂ-dm-ﬂh-ﬂmhlmm
in District No. | as thase term are defioed in ldaho Code §22-1201 ot seq. The usdersigned represents und
wﬁ#ﬁlﬁﬂq-ﬂmhﬂﬁuﬂpﬂﬂ'umuilhuﬂhﬂu-’mw
related o the Idabo Potato Comemdasion. In furthersnce of that right and privilege to voie, the underyigned
does bereby nominate and vote for the following three persons 1o be submitied 1 the Governor 1o fill the
vacancy for the Grower represeatative o District No. | 1 serve on the ldsbo Potato Commissios:

Stephanse Mickelsen

Dave Robison

WS 5ot Jensen
| scimowledge compliance with the following laaguage listed in the Nomination Process for Idabo Potato
WWMMFMMM=hMmm Vioter must
be 3 potato grower, resident of ldaho ares designated for this sominstion, over |8 sod within the ldsho Potaio

Comumission baw that defines o grower (singular) w be ™ ooe who iv mctively eagaged in the production of
furm product, primarily potatoes, ind who is nof engaged in the shappeng of processing of potatoes ™

IN WITNESS WHEREOF, | have executed this Ballot effective as of March 19, 2008
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March 23, 2018

The Honorable Lawrence G, Wasden
Office of the Attorney General

00 W, lefferson Streel, Suite 210
P.O. Box 83720

Boise, Idaho 83720-0010

Dear General Wasden,

Iwrite to you seeking guidance regarding the events occurring at nomination meetings held on Monday,
March 13, 2018 for commissioner positions on the idaho Potato Commission (“IPC" ), The meetings that
took place were to select nominees for three positions: a Grower, a Shipper and a Processor
Commissioner. A few days prior to the meeting, an industry member (Mr. Mark Mickelien) raised
questions regarding the way the meeting would be conducted and what type of voting, such as the use
of proxies and absentee ballots, would be allowed. Responding 1o these concerns, | prepared the
attached document that addressed the concerns that | knew of and outlined the procedures that the IPC
had followed since at beast 1984, | reviewed this document with IPC's President and CEQ Frank Muir, and
it was sent to Mark Mickelsen and current IPC Commissioners and Staff on Friday, March 16, 2018 | also
had coples handed out prior to the nomination meetings and provided copies to Mark Mickelsen; his
wile, Stephanie Mickelsen; and their son, Andrew Mickelsen.

The |PC is a self-governing state agency created under Chapter 12, Tithe 22, idaho Code. The criteria for
qualifying as a grower, shipper, or processor is set forth in 1.C. §§22-1202 and 2204, and rekevant
portions therein were set forth in the attached memao. in an effort to provide as ample an opportunity
for participation as possible, and acknowledging that techrology has advanced since IPC's statutes were
enacted, IPC several years ago set up a conference line so industry members who could not be physically
present could still participate in these nomination meetings. Participation took place by calling in 1o the
meeting, listening to the proceedings, and then text messaging or phaning IPC's Industry Relathons
Director Lo request a ballot by facsimile or request the opponunity to vote by text message. This process
was designed to provide assurances that such a vote was equivalent to being physically present and
would be subject to the same verification processes. As IPC does not have a process by which
naminations are made in advance of balloting, IPC determined that participation in a meeting was the
correct way to interpret its statutes. & person who wanted to vole would have to be able to learn the
names of all nominees, hear them speak, and then cast their votes. it is not possible to do this if one
votes before they even know who will be nominated,

The first nomination meeting was for a grower commussioner opening. We opened the conference call
line and commenced the meeting. There were fowr nominees for the grower position: Stephanie
Mickelsen, Dave Robison, Brett Jensen, and the incumbent, lames Hoff. Each nominee affirmed that
they met the statutory qualifications to be a “grower”. The candidates gave a short speech and ballots
were distributed. Andrew and Stephanie Mickelsen requested multiple ballots and indicated that they
intended to vote for several different business entities they owned. They were advised that the IPC has

IDAHO POTATO COMMISSION
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consistently interpreted its statues to tay that: "Only one person per farm corporation, partnership, or
farm family may vote.” Mark Mickelsen stated that they had checked with their kegal counsel and they
were advised that they could represent multiple entities in the various capacities of the businesses they
owned. Subsequently multiple ballots with apparently different business names were submitted by the
Mickelsen family. These ballots didn’t name a natural person or address—just an apparent business
name and therefore were incomplete.

The ballots were collected and taken to an adjoining room for counting. To count ballots the IPC uses an
independent CPA wha is assisted by IPC's Industry Relations Director. Several ballots were found to be
“Absentee” ballots. There were also “Proay” ballots submitted. These “ballots™ were designed to ook
like official IPC ballots, but omitted language from IPC's ballots. In accordance with the IPC's long-
standing interpretation of its statutes, | made the decision that absentee, prowy, and incomplete baliots
were nvalid and should not be counted. With those ballots excluded, the 1op three nominees were
Brett Jenien, Dave Robison and Stephanie Mickelsen,

The nomination for the shipper position was the second meeting convened. There were three nominees:
Kevin Searle. Lance Poole, and Todd Comelsan. Mr. Pocle was nominated by Stephanie Mickelsen. The
question was raised about her doing so as she had just affirmed that she was a grower and that under
the statute only those who met the definition of “shipper” could participate in the meeting. The
response of Stephanie {in part) and Mark (in part) was that they both grow potatoes and are also one-
half {1/2) owners in Rigby Produce, a potato shipping facility. The Mickelsens were advised that the
Ramination could be invalidated upon review. No vote was necessary on this position as only thres
persons were nominated.

The nomination for a processor member of the Commission took place next. The nominees were John
Shieids, Brent Mickelsen, and Dan Nakamura, the incumbent. Brant Mickelien is a nephew of Stephanie
and Mark Mickelsen and was nominated by Stephanie Mickelsen. The Mickelsens also have ocwnership in
a processing facility, Potato Products of idaho. The question was again raised about her being a qualified
participant in the meeting after having first affirmed that she was a grower, then shipper, and now
processor. The same discussion regarding multiple entities ensued and again they were advised that the
nomination could be invalidated. As there were only three nominees, no vote was taken on this
position.

Subsequent to meeting, IPC reviewed the grower ballots. We discovered that three ballots were invabld
as they had been submitted by seed potato growers, as opposed to potato growers who primarily grow
potatoes for human consumption. Seed potato growers do not pay IPC Laxes and are not eligible to vote
in nomination meetings. IPC has also learned that the capacity of the conference line used was exceeded
and at least three people were not able to participate and thus did not vote in the nomination election.
It is not possible to determine accurately if there were more potential participants that could not vote or
what their vole would have been. Without knowing the number of people who could not participate, we
do not know if the outcome would have been affected. We do know that the outcome would not be
different with the ballots declared to be invalid not counted. There were several other grower entities
present who could have cast multiple votes in the same manner as the Mickelsens, but they chose to
follow IPC's interpretation of the statutes and submit a single ballot.

Our guestions are these:



1) Can a person, having declared themselves to be a grower and accepting the nomination to be a
EFOWer commissioner, then participate as a shipper and processor in nomination meetings held
immediately thereafier?

1.} Under these circumstances is the nomination invalid? If this is the case, there would be fewer
than three names Lo submit to the Governor, 30 would a new nomination meeting need to be
hiedd 7

30 51PCs retusal to allow Proxy and Absentee ballots in nomination meetings within its discretion
wnder IPC's statute and Idaho law?

4.) Was the failure to anticipate the number of people who would call in to the nomination mesting
and then who could not vote such a factor as to require a new nomination meeting?

IPC has retained all of the ballots and they are available for your review. Wi very much appreciate your
guidance in resolving this matter.

Sincerely,

Patrick Kole
V.P. Legal and Government Affairs
Idaho Potato Commission
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Ihe Idaho Potate Commission asked this Office 10 answer lour guestions that arose out of its recent
muetings conducted for purposes of nominating three slates of practical potato persons {(one slate
for a groswer, one o a shipper. and one for a processor ) From whom the CGovernor would appoing
4 groswer, 3 shopper. and o processor commissioner,  Thase guestions are:

il Can 2 person, having declared [himsell or herself] 10 be a grower and accepting the
nomination o b o grower commissioner. then participate as a shipper and
processor in nomination meetings held immadioely thereatier?

[y [a] Under these circumstances is the nomination invalid? |b) I this is the case.
there swoonild be fewer thon three names o subman 1o the Govermaor, so would a new
nuTindiinen meiing need o be held?

(30 Is the PO refusal w allow Proxy and Absentee hallots in nomination mectings
within its discretion under IPCs statwe and Iabo law?

(4 Was the failure 1o anticipate the number of people whoe would call in o the nomi-
nation meeting and then who could not vote such a faclor as o reguire a new
re LR et g
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Patrick J. Kole
April 2, 2018
Page 2 of 4

BACKGROUND

These questions arise oul of the following recitation of events provided by the Idsho Potato
Commission. This Office has not conducted any independent investigation of the facts provided
by the Potato Comenission.

On Monday, March 19, 2018, the Idaho Potato Commission held three meetings, one each for
nominating a slate of growers, a slate of shippers, and a slate of processors from whom the Goy-
emor will appoint a grower, a shipper, and & processor commissioner, Eligible growers, shippers,
Mmﬂdmﬁnhmﬁqlmmﬁphmmw:m.

The first meeting was for the purpose of nominating three persons for a grower position on the
Commission. memruwmmsuﬂrmpﬂdmmhnfwhmtﬂhmdﬂmm
met the statutory qualifications to be a prower: Stephanie Mickelsen, Dave Robison, Brett Jensen,
and James Hoff, Aﬂ:fmmﬂiwnhud,hnduwhﬁ:hlmmdeitd:mw
muIﬁphhlhumﬂ;ulhymﬂdwummldiﬂnmtbummmfnﬂm The
Mickelsens submitied multiple ballots with different business names and ro natural person or
address listed. The IPC did not count these ballots because they were incompleie; neither did the
IPC count proxy or sbsentee ballots. Based upon the hallots counted, the three nominees for the
position of grower commissioner w be submined to the Governor were Brent Jensen, Dave
Robison, and Stephanie Mickelsen Three of the counted ballots came from seed potato growers,
ie, growers producing potatoes intended for planting, not for humar consumption. The
Enmﬁnhlh-mdlﬁwﬂnmmimﬂmuthﬂeﬂwmwfmlhuuhmmm
reached capacity during the meeting and that some growers who had wanted to participate could
noL.

Next, the shipper nominating meeting was held  There were oaly three nominees, one of whom,
Lance Poole, was nominated by Stephanie Mickelsen. Because three is the numbes of nominees
that must be sent to the Governor, no vote was taken. Finally, the processor nominating meeting
was held. Again, there were only three nominees, one of who was nominated by Stephanie

Mickelsen. Again, no vote was taken because three is the pumber of nominees that must be sent
o the Governor,

Question 1. Can » person, having declared [himself or herself] to be a grower and accepting
the nomination to be & grower commissioner, then participate as a shipper and processor in
nomination mectings beld immediately thereafter?

The Potato Commission Act defines grower, shipper, and processor: “The term *grower™ mcans
ane who is actively engaged in the production of farm products, primarily potatocs, and wie is mor
enpaged in the shipping or processing of potatoes” ldaho Code § 22-1204, subsection 7
(emphasis added). “Growers” are contrasted with “shippers,” who are “properly licensed under
federal and state laws,” “pack{] and ship{] potatoes ... in interstate commerce™, and “ship|] more
than they grow,” and with “processors,” who “process(| potatces for human consumption.” d .
subscctions 6 and 10. Thus, if there are vertically integrated operations that grow and also ship
and/or process potatoes for human consumption, the Potato Commission Act has carved them out



Patrick J. Kole
April 2, 2018
Page 3 of 4

of the definition of “grower™ and has reserved the term “grower” for one who does not also have
ﬁipﬁmmnh:{aﬂuﬁmhpﬂmﬂuﬁ:mhm]mmmﬁmnm
I would revise the first question to ask: [f 8 person who is a shipper or a processor is nominated
hrtpmmmﬂmpm&mhmmmvnﬁnﬂm:mpnﬁnmwumwm
ineligible to be mﬁuﬂﬁampuiﬂnnudjmﬁ;ihhmmhﬂwmmmwﬁw
growers? Based upon the definitions quoted above, it appears the answer is “Yes" because
growing polaloes does not disqualify one from also being a shipper or a processor, bus being a
shipper or processor does disqualify one from being a grower,

Question 2: [a] Under these circumstanees is the nomination invalid? |b] If this is the case,
there would be fewer than three names to submii te the Governer, se would a new nomina-
tion meeting mecd o be held?

The grower nominations were invalid because a shipper and/or a processor was nominated and
participated in the process. A new nominating mecting should be called for the grower position.
This is would also allow hPmEumnkimmmmeimmaﬂl}ﬂhﬂu
seed polato growers to vote' and (b) shulting off some growers from voting when the conference
line reached capacity. Assuming that there were no other reasons 1o disqualify the shipper or
processor nominations, the nominations for those positions do not need 1o be redone.

Question 3: Is the IPC"s refusal to allow Proxy and Absentee ballots in nomination meetings
within its discretion under [PC*s statute and Idabo law?

All nominations must give equal consideration 1o all who are elig-
ible for appoiniment as defined in this act. The |daho potato com-
mission shall hold separate meetings of the growers, shippers, or
processors, ... 1o determine who shall be nominated for appoint-
ment. Notice of said meetings ... shall state the purpose, time and
place of said meeting,

ldaho Code § 12-1202. One can glean several things from these sentences. The first sentence
requires “equal consideration™ for all who are eligible under the Act. That means that the most
modest grower, whose potato farm is small and unincorporated, is given “equal consideration”
-ﬂhﬂummmmmmﬂwmydiﬂuﬂmu
partnerships or other business organirations. A grower is “ome ... actively engaged in the
production of farm products, primarily potatoes,” Idaho Code § 22-1204, subsection 7, and “one”
does not become “many” by ereating multiple farming operations or ownership vehicles. A grower

" The Potato Commistion Act does nod comsider all polstoss grown in Idaho o be “potasoes™ for purposes of the Act.
=Tt wrm ‘potadoes’ mean s gnd ine bsdey ol polsloe sl o dndewded fuv Rimdm coatmplion snd grown in e
state of ldaha™ ldaho Code § 221204, subsoction 3 (emphasis sdded). Thim, the Act dogs mol sppiy o growen off
seed potatoes, which are intended 10 be planted, not extes. and growers of seed peobatoeds are ool “growers™ ap
deffined by the Act
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pets only one vole. no matter how many farms he or she TR OPeTale of onwn.

Second. 3 meeting “to determine who shall be nominated for appoantment” means that the process
for naminating a slate 10 be sent 10 the Governor takes place ot the meeting.  The statute has no
procedure Tor absentee or proxy ballots tor someone who does ot attend the mceting. cither in
person o by tehephone. | would not charscterize the issue i whether the Potato Commission has
diseretion mot to allow absentee o proxy ballots: | would characterize the question as does the
statune allow those net panicipating in the meeting 10 vote and would answer that it dus ant.

Question 4: Was the failure 1o anticipate the number of people who would call in to the
nomination meeting and then who could not vete such a factor as 1o requine a new nomi-
nation meciing?

Fhe answer 1o this question is ves bocause it is another aspect of g ing “eyual consideration 1 gl
who are eligible for appointmem.”  Those who were Blocked from participating in the mecting
were nol gisen equal consideration. 15 a mecting is held at which those eligible o panicipan arc
probabited from panicipating through no fault of their own (1.e. absentccism ) but instead trving o
Jodin and being blocked or locked out of the mceting. then the mecting should be rescheduled 1o
allow all cligible participants who want o sttend 10 be permitted 1o attend.

| hopse s ou find this belplil.
sincerely
- _..H'"'r. — .F'J =

BRIAN KANE
\asistunt Chiel Depuny

I3k 1in
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April 20, 2018

Via US Mail and E-mail

Stephanie Mickelsen Brett Jensen James Hoff Dave Robison

251 N 2800 E 2000 West 113 North 10623 S, Hoff Ln 21TSE 400 N
Roberts, ID 83444 Idaho Falls, ID 83402 idaho Falls, 1D 83406 Roberts, ID Bl444
g B aerad cm Cere N e Ry Bogenanl Cgim ahg s 80l com drobesondd i and com

Dear Grower Commissionar Nominees

On April 10, 2018 | forwarded to you the letter we received from the Attorney General regarding the
Nomination Meetings held for UpCOomeng COMMISSIoNer positions on the Idaho Potato Commission
("IPC"). On Wednesday, April 25, 2018 starting at 830 am. the IPC will hold its regularly scheduled
meeting. As some of you know, the regular meeling is preceded by an agenda meeting that is held
the previous day The agenda meeling begins at 2:00 p.m. on Tuesday, Apnl 24 2018

Ai“'n&twﬂmhmimnnib&ﬂghﬂdmﬂumdw. | write to adwvise you that there will not be a
mﬂhmmmmmMnm.mdemﬂmpmﬂ
the regular meeting on Wednesday only Also, as you will see from the attached revised agenda. the
ImmﬂmmmmMmsﬂmnmmmmmmhhdmﬂ
this matter at the regular meeting.

It 1s important to note that there has been no discussion of this matter as a commission, and therefore
no decision has been made regarding the letter from the Attormey General. Again, this discussion will
take place on Wednesday. April 25 As always, you are welcome to attend and particapate in the
publc meeting.

Flease feel free to send me any queshons via e-mail and please use the “Reply to AIl' function in your
e-mail program so that everyone is included in this discussion

Sincerely,

FE

Patrck Kole
VP Legal and Government Alairs

Cc IPC Commissioners and Staff

IDAHD POTATD COMMISSION
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AMENDED AGENDA #1

IDAHO POTATO COMMISSION MEETING
IPC Commission Office - EAGLE
April 25, 2018 @ 8:30 a.m.

. CALL TO ORDER & WELCOME =Lynn Wicox, Chairman

MINUTES OF THE MARCH 21, 2018 MEETING

STATEMENT OF RECEIPTS & EXPENDITURES (MARCH) = Frank Muir
A) Revow Delinguent Azcounts

OFFICE PROCEDURES COMMITTEE REPORT = Lynn Wicox, Chairman
A)  Legal & Government Matiers — Pat Kole

PRESIDENT'S REPORT = Frank Muir
A PR; RODS

B)
C)
E Mescefianecus Publicity, videos
F)
G)

Executive Session lo Communscate with legal counsel for ine Idaho Potato Commission to
discuss the legal ramificatons of and legal opbions for pending litigation. or controversies not yet
being gated but imminently like'y to be igabed.

RETAIL = Randy Hardy, Chairman, Rifchey Toevs, Vice Chairman
A}  Progress Report — Seln Pamaler

EXPORT = Peggy Ammzan, Chairman, Dan Nakamura, Vics Charman
A) Progress Report — Trad Lofhus

FODOSERVICE - Tommy Brown, Chairman, Jamas Hol Vics Chasrman
A)  Progress Report = Don Odiome

HEMHIMW-MW,M.MWLMEMH
INDUSTRY RELATIONS REPORT = Trawis Blacker, Dan Nakamura. Chairman
LLAISON REPORTS

A) NPC - Randy Hardy, Charman

B} POTATOES USA — Lynn Wikox, Chairman

C) MGGEA — Peggy Amzen, Chasrman

D) ACI - Tommy Brown, Chairman

E) Unfied - James Hoff, Chairman

F} SIPCD = Riichey Toevs, Chalrman

USDA REPORT- Vince Mattheaws

OTHER ITEMS
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EXHIBIT
I (10

IDAPA 29 - IDAHO POTATO COMMISSION

79.01.03 - RULES GOVERNING NOMINATIONS AND ELECTIONS
FOR CANDIDATES TO BE SELECTED FOR COMMISSIONER

DOCKET NO. 29-0103-1801 (NEW CHAPTER)
NOTICE OF INTENT TO PROMULGATE RULES - NEGOTIATED RULEMAKING

AUTHORITY: In compliance with Sections EE&MH-JH—SHNILJM Code, motice is hereby given Mm
ageacy infensds 0 males and desines I COMTImEnd prios b nitiating formal rulemaking procedures.
negotiased r-h::‘:#m.ium pursuami o Sectsons 22-1304 gnd 32-1207, Idaha Code.

MEETING SCHEDULE: Public meetings on the negotiated rulemaking will be held as follows:
NEGOTIATED RULEMAKING MEETINGS

(ALL TIMES ARE LOCAL)
Tuesday, July 24, 2018 Tuesday, July 31, 2018 Wednesday, A 1, 2018
4:00 10 6:00pm 5:00 1o 9:00 pm 5:00 10 9:00 pm
—_— —_— .- ———
Burley Inn
IMC D Tices Shishone-Bannock Hotel

661 S. Rivershore Ln., Ste. 230 !:ﬁ"' m"‘“_f:“"_“ 777 Bannock Trail

Eagle, ID X316 Barley, 1D 83318 Fort Hall, 1D 83203

The mecting sises will be accessible 1o persons with disabilities, if neoded. Requests for sccommodation mast be
made nod Later five (5) days praor 10 the meeting 1o the agency sddeess bebow.

Hﬂﬂﬂhﬂi’ PARTICIPATION: Persons wishing wo participaic in the negotisted ralemaking must do the
fallewing

IHMMHHMwmnﬂhmw-HMwhﬂmm oo,
recommendsiions. or ideas io the ldabo Potato Commission sddressed 1o Pairick Kole, PO Bos Ii?ﬂ.m.ll
3616 or by email o Patrickk alo.idahe.gov. Individusls may alwo atiend the public meetings o be
conducted on the ahove dates during whi the Idaho Potsto Commosson will allow ol comments or presentations
W be made,

l-pmmmhﬂdhluﬂimmmt unrevdved msues, all key Baues considenod, and conchasion
reached durimg the negotiated na img, will ﬂhﬁﬂdhimmnﬂmﬁ"hm
nimmwhmmmhwmimumdmmdummrhmdmh
agency websie

DESCRIFTIVE SUMMARY AND STATEMENT OF PURPOSE: The following is & siatement in nontechmical
langeage of the substance and parpose of the imended negotiaied rubsrnak img and the principal msises smobed:

This nslemaking will specify our commmsioner momination inchuding commissmonor cligibality,
nominating progess, snd volmg methods. Our chapter will be titled IDAPA 29.01.03 - “Rubes Governing
Teominatoms and Ebectsons for Candidaies 1o be for Commissioner.™

ASSISTANCE ON TECHNICAL QUESTIONS, SUBMISSION OF WRITTEN COMMENTS, OBTAINING
DRAFT COPIES: For asastance on technicsl questions. concersi this nepotialed rulemaking or o oblain a
liminary draft copy of the rube text contact Pairick Kode, VP of and Giovernment A fain, ot {208 ) 31 4-4208,
fals o the uﬂr-hn-la.hclud' amy available preliminary rale drafis, can be found on

the Idahe Comminsion s web wie al the following addreis wowow. bla hopotaio, cem

A may suhmit written comments regarding this iated rulemaking. All writlen comments must b
ﬁtnr?;ThMMﬂnm bt delivered on or before Wednesday, August 15,

ldsba Adiministrative Bulleiin Fage b July 4, 2018 = Vol. 157
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P Box 1670

Eagle, ID 83616
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000. LEGAL AUTHORITY.

These rules are adopted under the legal authority of the Idaho Potato Commission Law, Chapter 12,
Tithe 22, ldaho Code.

001. TITLE AND SCOPE.

01.  Title. The title of this chapter is IDAPA 29.01.03, *Rules Governing Nominations for
Appointment as a Commissioner 1o the Idaho Potato Commission.”

02.  Scope. These rules govem the way nominations are made by eligible growers. shipper
and processors for sclection by the Governor 1o a position of Commissioner of the Idaho Potate

Commission,

03,  Citation. The official citation of these rules is IDAPA 29.01.02.000, et seq. For cxample,
this rule is cited as IDAPA 29.01.03.001.03. In documents submitted 1o the Commission or issued by the
Commission, these rules may be cited as Idaho Potato Commission “Rules Governing Nominations for
Appointment as a Commissioner to the Idaho Potato Commission.” IDAPA 29.01.03.

002. WRITTEN INTERPRETATIONS - AGENCY GUIDELINES

For rulemakings conducted belore July 1, 1993, written interpretations 1o these rules in the form of
explanatory comments sccompanying the order of proposed rulemaking and review of comments
submitted in the order adopting these rules are maintained in the files of the Secretary of the Idaho
Potato Commission and are available from the office of the Commission Secretary, For rulemakings
conducted after July 1, 1993, written interpretations to these rules in the form of explanatory comments
accompanying the notice of proposed rulemaking that originally proposed the rules and review of
comments submitied in the rulemaking decision adopting these rules maintained in the files of the
Secretary of the ldaho Potato Commission and are available from the office of the Commission
Secretary. The Commission Sccretary may be contacted in writing at the Idaho Potato Commission, P.O.
Box 1670, Eagle, Idaho 83616, or may be reached by telephone at (208) 334-2350.

003, ADMINISTRATIVE AFPEALS
Administrative appeals are govened under the Commission™s Rules of Procedure, IDAPA 29.01.01.000,
ot 5cq.

004. INCORPORATION BY REFERENCE.
There are no documents incorporated by relerence into these rules.

005, OFFICE - OFFICE HOURS - MAILING ADDRESS AND STREET ADDRESS,

The principal office of the Commission is in Eagle, ldaho. This office is open from 8 a.m. to 5 p.m.,
except Saturday, Sunday and legal holidays. The Commission’s telephone numbser is (208) 134-2150,
The Commission’s FAX number is (208) 334-2274. The Commission’s mailing address: Idaho Potaio
Commission, Post Office Box 1670, Eagle, Idaho 83616, The street address of the Commission is: 661
8. Rivershore Lane, Suite 230, Eagle, Idaho 83616. All documents filed in all proceedings must be filed
with the Commission at one (1) of these addresses.

6. FPUBLIC RECORDS ACT COMPLIANCE.



Except as provided by Rules 52, 233, and law, all materials filed with the Commission pursuant to these
rules and all materials issued by the Commission pursuant 10 these rules are public documents subject 1o
Inspection. ¢xamination and copying.

W7, - 9. (RESERVED)

010. DEFINITIONS. The definitions set forth in Section 22-1204, Idaho Code, shall apply to this
chapier,

011, Commaodity commission—Nominations—Elections—V acancies.

81, Nod less than forty-five days prior 1o March 3] of each year, the Commission will mail
notice to all affected growers, shippers and processors with a call for nominations for the position of a
Commissioner of the Commission. The notice shall give the final date for filing nominations, which
shall not be less than twenly days prior 1o March 3 1. The notice shall also advise that nominating
petitions must be signed by three (1) persons qualified 1o vote for such candidates for a grower position,
The designated shipper or processor voting representative 1o the Commission for Commissioner
nominations may nominate up to three (3) qualified persons.

0.  On orbefore March |5, the Commission shall mail ballots o all affected growers,
shippers and processors. The mailing list of those eligible 1o receive a ballot and vote will be compiled
from those paying assessments on potatoes to the Commission. Grower ballots shall only be mailed 10
growers within a district where a nomination is required. Ballots shall be required 1o be returned to the
Commission by March 31. The mail ballot shall be conducted in a manner so that it shall be a secret
ballot. Each candidate shall have the opportunity to include a statement explaining their candidacy in a
formal established by the Commission.

03.  Grower Commissioner nominees must be nominated from the districts established in
ldaho Code § 22-1202, Three {3) nominees will be submitted to the Governor for consideration.

04.  Shipper Commissioncr nominees may be nominated from any district. Three (3)
nominces will be submitted to the Governor for consideration.

05.  Processor Commissioner nominces may be nominated from any district. Three (3)
mominces will be submined 1o the Govemnor for consideration.

06.  Should there only be three (3) nominees for 8 position, voting shall not be necessary.
Should there be more than three (3) nominees, and if prior to appointment by the governor a candidate
withdraws or becomes disqualified for appointment, the Commission shall submit replacement nominees
to the Governor in the order the voles were tallied.

87.  Inthe event of a vacancy on the Commission, a special nomination proceeding shall be
held as neéar as possible with the imelines set forth above,

011, After any vote —Nominees provided resalis—Disputes.



01.  Upon completion ol any nomination vote, the Commission shall tally the results of the
vole and provide the resulis o the nominess.

0.  Ifanominec disputes the resubts of a vole, that nominee, within ten (10) days of the
announced results, shall provide in writing a statement of why he believes the vote is disputed and
request a recount.

03.  Once the vote is tallied and distributed, all disputes are resolved, and all maticrs in a vote
are finalized, the individual ballots may be destroved.

013.  Qualifications

01.  Membership qualifications. Commission members shall be citizens and residents of Idaho
over the age of eightoen (| 8) years.

02.  Grower members must meet the qualifications set forth in 010.03 and 011.03 sbove and
not be delinquent in payment of their assessments. The qualifications of grower members of the
commission as herein set forth must continue during their term of office.

03.  Shipper members must meet the qualifications set forth in 010.12 above and not be
delinquent in payment of their assessments. The qualifications of shipper members of the commission as
herein set forth must continue during their term of office.

0. Processor members must meet the qualifications sct forth in 010,10 above and shall mot
be delinquent in payment of their assessments above. The qualifications of processor members of the
commission as herein set forth must continue during their term of office.

05.  Each grower, shipper, or processor may only vote on one (1) ballot and may oaly vole
once { 1x) for each position 1o be filled on behalf of himsell, partner(s), corporation, association, andfor
any other business unit. A grower, shipper, or processor is entitled 1o only one vote no matter how many
farms, packing facilities, processing plants, entities, or any other type of business organization he has an
ownership interest in.

B86. A designation by a person as a grower, shipper or processor shall continue for the
succeeding three vears.
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LEGISLATURE OF THE STATE OF IDAHO

Sixty-fifth Legislature First Regular Session - 20185
IN THE
BILL NO. __
BY __ COMMITTEE
AN ACT

RELATING TC AGRICULTURE; AMENDING SECTION 22-1202, IDAHO CODE,
TO REVISE TDAHO POTATC COMMISSION COMMISSIONER DISTRICTS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 22-1202, Idaho Code, be, and the same is
hereby amended to read as follows:

22=-1202. POTATO COMMISSICN CREATED. There is hereby
created and established in the department of self-governing
agencies the "Idaho potato commission" to be composed of nine
{9) practical potatc persons, resident citizens of the state of
Idaho for a period of three (3) years prior to their appointment
each of whom has had active experience in growing, or shipping,
or processing of potatoes produced in the state of Idaho. At
least five (5) members of said commission shall be growers who
are actually now engaged in the production of potatoces. Two (2)
of the members shall be shippers who are actually now engaged in
the shipping of potatoes, and two (2) of the members shall be
processors who are actually now engaged in the processing of
potatoes. The qualifications for members of said commission as
above required shall continue throughout their respective terms
of office_and shall serve at the pleasure of the governor. Three
(3} growers shall be nominated for each grower vacancy that
occurs, from which the governor shall appoint one (1). Two (2)
grower commissioners shall be appointed frem the district known
as Distriet No. 1, conaisting of the counties of Oneida,
Franklin, Bear Lake, Caribou, Bannock, Power, Bingham,
Bonneville, Teton, Madison, Jefferson, Fremont, Clark, and
Butter—Gusterr—and—Femhé; one (1) grower commissioner shall be
appointed from the district known as District No. 2A, consisting
of the counties of Twin Falls, Jerome, Lincoln, Camas, Elmore,
Boise, Valley, and Gooding:; one (1) grower commissioner shall be
appointed from the district known as Distriect Wo. 2B, consisting
of the counties of Cassia, Minidoka, Blaine, Custer and Lemhi;
and one (1) grower commissioner shall be appointed from the
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district known as District No. 3, consisting of the counties of
Cwyhee, Ada, Canyon, Gem, Payette, Washington, Adams, Idaho,
Lewis, Nez Perce, Clearwater, Latah, Benewah, Shoshone,
Kootenai, Bonner, and Boundary. Three (3] shippers shall be
nominated for each shipper vacancy that occurs from which the
governor shall appoint one (1). Shipper commissioners do not
necessarily need to be nominated from geographical areas. Three
(2) processors shall be nominated for each processor vacancy that
occurs from which the governor shall appeint one (1). Processor
commissioners do not necessarily need to be nominated from
gecgraphical areas. Nominations must be made thirty (30) days
prior to appointment. All nominations must give equal

consideration to all who are eligible for appointment as defined
in this aect.

the—seleetron—oireninecs—ohaH—be—holdpriar o MHareh—3—oi—ihe

i c The
Commission shall adopt rules for nominating commissioners to
serve on the Commission.

The term of office shall be three (3] years and no
commissioner shall serve more than two (2) consecutive terms.
The commissioners shall elect a chairman for a term of one (1)
V&AL .

Vacancies shall be filled as terms expire. Each of such
commissioners shall hold office until his successor has been
appointed and qualified. The term of office shall commence on
September 13 of the year of appointment and expire on September
14 of the last year of the term of office.

A majority of the members of said commission shall
constitute a quorum for the transaction of all business and the
carrying out of the duties of said commission. Before entering
on the discharge of their duties as members of said commission,
each member shall take and subscribe to the ocath of office
prescribed for atate officers.

Each member of the commission shall be compensated as
provided by section 55-50%(j), Idaho Code, provided however,
that compensation paid to members of the commission from and
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after April 1, 1992, shall not be considered salary as defined
in section 59%-1302(31), Idaho Code.

SECTION 2: An emergency existing therefor, which emergency 1is
hereby declared to exist, this act shall be in full force and
effect on and after ita passage and approval.
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LEGISLATURE OF THE STATE OF IDAHO

Sixty=fifth Legislature First Regular Session - 2019
IN THE _
BILL NO.
BY COMMITTEE
AN ACT

RELATING TO AGRICULTURE; AMENDING SECTION 22-1202, IDAHO CODE,
TO REVISE IDAHO POTATO COMMISSION COMMISSIONER DISTRICTS.

Be Tt Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 22-1202, Idaho Code, be, and the same is
hereby amended to read as follows:

22=1202. POTATO COMMISSION CREATED. There iz hereby
created and established in the department of self-governing
agencies the "Idaho potato commission” to be composed of nine
{9) practical potato persons, resident citizens of the state of
Idahe for a period of three (3] years prior to their appointment
each of whom has had active experience in growing, or shipping,
or processing of potatoes produced in the state of Idaho. At
least five (5) members of said commission shall be growers who
are actually now engaged in the production of potatoes, Two (2]
of the members shall be shippers who are actually now engaged in
the shipping of potatoes, and two (2) of the members shall be
processors who are actually now engaged in the processing of
potatoes. The qualifications for members of said commission as
above required shall continue throughout their respective terms
of office_and shall serve at the pleasure of the governor. Three
{3) growers shall be nominated for ecach grower wvacancy that
occurs, from which the governor shall appoint one (1). Pwe—ia}
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keetenai—Seonnes—and Boundaryr One (1) grower commissioner shall
be appointed from the district kmown as District No. 1,
consisting of the counties of Fremont, Jefferson, Madison, and
Teton; one (1) grower commissioner shall be appointed from the
district known as District Mo. 2, consisting of the counties of
Bingham, Butte and Clark; one (1) grower commissioner shall be
appointed from the district known as District Ne. 3, consisting
of the counties of Power, Oneida, Franklin, Bear Lake, Bannock,
Caribou, and Bonneville; one (1) grower commissioner shall be
appointed from the district known as District No. 4, consisting
of the counties of Cassia, Minidoka, Jerome, Lincoln, Blaine,

Custer, and Lemhi; and one (1) grower commissioner shall be

appointed from the district known as District No. 5, consisting
of the counties of Boundary, Bonner, Kootenai, Benewah, Latah,

Nez Perce, Lewis, Shoshone, Clearwater, Idaho, Adams, Valley,
Washington, Payette, Gem, Boise, Canyon, Ada, Elmore; Owyhee,
Camas, Gooding, and Twin Falls; Three (3) shippers shall be
nominated for each shipper vacancy that occurs from which the
governor shall appoint one (l). Shipper commissioners do not
necessarily need to be nominated from geographical areas. Three
(3) processors shall be nominated for each processor vacancy that
occurs from which the governor shall appoint one (1). Processor
commissioners do not necessarily need to be nominated from
geographical areas. Hemfatroms st ey
B r b ——appet st A RO R e R St ve et
B R T et L e Bt S S Seet
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Commission shall adopt rules for nominating commissioners to
serve on_ the Commission.

The term of office shall be three (3) years and no
commissioner shall serve more than two (2) consecutive terms.
The commissiconers shall elect a chairman for a term of one (1)
YEAT.

Vacancies shall be filled as terms expire. Each of such
commissioners shall hold office until his successor has been
appointed and qualified. The term of office shall commence on
September 15 of the year of appointmen: and expire on September
14 of the last year of the term of office.

A majority of the members of said commission shall
constitute a quorum for the transaction of all busineass and the
carrying out of the duties of said commission. Before entering
on the discharge of their duties as members of said commission,
each member shall take and subscribe to the ocath of office
prescribed for state officers.

Each member of the commission shall be compensated as
provided by section 5%-505(j), ldaho Code, provided however,
that compensation paid to members of the commission from and
after April 1, 1992, shall not be considered salary as defined
in section 59-1302(31), Idaho Code.

SECTION 2: This section shall be in full force and effect for
appointments to the commission on and afrer September 1, 2020.
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LEGISLATURE OF THE STATE OF IDAHO

Sixty-fifth Legislature First Regular Session - 2019
IN THE
BILL MO.
BY COMMITTEE
AN ACT

RELATING TO AGRICULTURE; AMENDING SECTION 22-1204, IDAHO CODE,
TO REVISE DEFINITIONS RELATED TO THE 1DAHO POTATO COMMISSION.

Ba It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 22-1204, Idaho Code, be, and the same is
hereby amended to read as follows:

22-1204. DEFINITIONS. As used in this aect:

1. The term "commission™ means the Idaho potate commission.

2. The term “person"” means individual, partnecship,
corporation, association, grower and/or any other business unit.

3. The term "potatoes™ means and includes only potatoes
sold or intended for human consumption and grown in the state of
Idaho.

4. "Shipment" of potatoes shall be deemed to take place
when the potatcoes are loaded within the state of Idaho, in a car,
bulk, truck or other conveyance in which the potatoes are to be
transported for sale or otherwise.

3. The term "dealer™ means and includes any person engaged
in the business of buying, receiving, processing, or selling
potatoes for profit or remuneration.

6. The term ™shipper™ means and includes one who is
properly licensed under federal and state laws and actively
engaged in the packing and shipping of potatoes in the primary
channel of trade in interstate commerce in the state of Idaho,
and who ships more than he produces. Each shipper entity shall
designate annually its voting representative to the Commission
for Commissioner nominations. Designated representatives may
only vote on cne ballot in any election.

7. The term “"grower™ means one wWho —s—aetrye by -ensaged in
I -y & I _ —whe—i
e L I L e R e mre e o B Y B TP S Lo
. 18 actively engaged in the production of potatoes

in the atate of ldaho and derives a substantial
portion of his income therefrom;
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b. Is not primarily engaged in the shipping or
processing of potatoes;

2. Grows potatoes on five (5) Or more acres, and

d. Has been_actively engaged in growing potatoes in
the state of ldaho for a riod of at least three
{13) years prior to nomination and has paid
Assessments to the commission on potatoes in each
of the preceding three (1) calendar years.

®. Bach grower entity shall designate annually its
voting representative to the Commission for
Commissioner nominations. Designated

representatives may only vote on cne ballot in
any election.

8. Potatoes shall be deemed to be delivered into the
primary channel of trade when any such potatces are sold or
delivered for shipment, or delivered for canning and/or
processing inteo by-products.

9. The term "hundredweight™ means each one hundred ([100]
pound unit or combination of packages making a hundred (100)
pound unit of any shipment of potatoes based on invoice and/or
bill of lading records.

10. The term "processor”™ means a person who is actively
engaged im the processing of potatces in Idahe for human
consumption-_and licensed to do business in the state of Idaho.

Each processor entity shall designate annually its woting
representative to the Commission for Commissioner nominations.

Des_gnated representatives may only vote on one ballot in any
e#lection.

11. The term "processing™ means changing the form of
potatoes from the raw or natural state into a product for human
consumption.

12. The term "handler" means and includes any person
processing potatces or handling them in the primary channel of
trade.

13. The term "tax™ means an assessment levied on potatoes
covered by this act for the sole purpose of financing, on behalf
of the potato industry in Idaho, the commission's activities in
carrying out the purposes of this act.

SECTION 2: An emergency existing therefor, which emergency
is hereby declared to exist, this act shall be in full force and
effect on and after its passage and approval.
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LEGISLATURE OF THE STATE OF IDAHO

Sixty=-fifth Legislature First Regular Session - 2019
IN THE
BILL NO.
BY COMMITTEE
AN ACT

RELATING TO AGRICULTURE; AMEMDING SECTION 22-1204, IDAHO COLE,
TO REVISE DEFINITIONS RELATED TO THE IDAHO POTATO COMMISSION.

Be It Enacted by the Legislature of the State of Idaho:

SECTIOK 1. That Section 22-1204, Idaho Code, be, and the same ia
hereby amended to read as follows:

22-1204., DEFINITIONS. As used in this act:

1. The term "commission™ means the Idaho potato commission.

£. The term “person™ means individual, partnership,
corporation, association, grower and/or any other business unit.

3. The term “"potatoes™ means and includes only potatces
sold or intended for human consumption and grown in the state of
Idaho.

4. "Shipment" of potatoes shall be deemed to take place
when the potatoes are loaded within the state of Idaho, in a car,
bulk, truck or other conveyance in which the potatoes are to be
transported for sale or otherwise.

3. The term "dealer™ means and includes any person engaged
in the business of buying, receiving, processing, or selling
potatoes for profit or remuneration.

6. The term "shipper" means and includes one who is
properly licensed under federal and state laws and actively
engaged in the packing and shipping of potatoes in the primary
channel of trade in interstate commerce in_ the state of Idahag,
and who ships more than he produces. Each shipper entity shall
designate annually its voting representative to the Commission
for Commissioner nominations. Designated representatives may
only vote on one ballot in_any election.

7. The term "grower™ means one who:—de—aetively-engaged—in
L e e | ts 3 o S m= g oS T ST N P SENTS N VLY S e,
a. 1s actively engaged in the production of potatoes
in the state of Idaho and derivea & substantial
portion of his incoma therafrom:
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b. Is not primarily engaged in the shipping or
processing of potatoes;

@. Grows potatoes on five (5) or more acres, and

d. Has been actively engaged in growing potatces in
the state of Idaho for a period of at least three
{3) years prior te nomination and has paid
assassments to the commission on potatoes in each
of the preceding three (3) calendar years.

@. Each grower entity shall designate annually its
voting representative to the Commission for
Commissioner nominations. Designated
representatives may only vote on one ballot in

any election.

8. Potatoes shall be deemed to be delivered into the
primary channel of trade when any such potatoes are sold or
delivered for shipment, or delivered for canning and/or
processing into by-products.

9. The term "hundredweight™ means each one hundred (100)
pound unit or combination of packages making a hundred (100)
pound unit of any shipment of potatoes based on inveice and/for
bill of lading records.

10. The term “"processor™ means a person who is actively
engaged in the processing of potatoes in Idaho for human
consumption- and in the state of Idaho. Each
processor entity shall designate annually its wvoting

representative to the Cmnininn for Commissioner nominations.
Designated rnprnsnntutlvtn may only vote on one ballot in any
election.

11. The term “processing™ means changing the form of
potatoes from the raw or natural state into a preduct for human
consumption.

12. The term "handler® means and includes any person
processing potatoes or handling them in the primary channel of
trade.

13. The term "tax™ means an assessment levied on potatoes
covered by this act for the sole purpose of financing, on behalf
of the potato industry in Idaho, the commission’'s activities in
carrying out the purposes of this act,

SECTION 2: An emergency existing therefor, which emergency
is hereby declared to exist, this act shall be in full force and
effect on and after its passage and approval.
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July 8, 2018

Re: 2018 IPC Rulemaking Information
Dear Polato Industry Stakeholder,

The ldaho Potato Commission (IPC) has recently begun its 2018 rulemaking. As part of that
rulemaking, it is necessary to also amend certain existing laws so the nules and laws are
harmonized. The purpose of this letter is to inform you of our rulemaking efforts and the

proposed changes to our laws as well as provide information en how you can participate and
obtain more information.

As of this date, the IPC will undertake negotiated rulemaking related to the following rule and
hold meetings to discuss two sactions of the ldaho Code:

* Rules Governing Nominationa for Appoiniment as a Commiss.oner to the ldaho Potato
Commission

« Idaho Code 22-1202—consideration of new district boundaries

+ Idaho Code 22-1204—clarifying industry definitions

Information related to this rulemaking docket and draft legisiation is accessible on the IPC's
websile. hitps /idahopotato com. The website will be updated as necessary so the information
is timely and up to date. The website will include dates. times and locations of meetings, draft
rules as they are besng negotiated, drafts of the proposed legislation and other pertinent
informabion associated with bath of these activities.

| invite and encourage you o keep abreast of the IPC's activities throughout the summer and
fall. Additionally, because you are uniquely situated to know the industry’s areas of interest or
concern, please help us spread the word about rulemaking and legislative information and
opportunities by steening potentially interested parties toward the IPC webste or the
administrative bulletin_ If you have any questions or suggestions, | can be reached via email at
Patrick kolef@potato idaho gov of by phone al (208) 514-4208.

Sincearaly,

Patrick Kole
VP, Legal and Government Affairs

IDAHOD POTATO COMMISSION
Bl 5 Rivershore Lans, Suite 330 | Esgle, kaho 83816 | tel 208 9943350 | lax 308 Y. 5374 | wew.idahogpotato gosm
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Dear Potato Industry Stakeholder,

The Idaho Potalo Commission (IPC) has recently begun its 2018 rulemaking.
As part of that rulemaking, it is necessary 1o also amend certain existing laws
50 the rules and laws are harmonized. The purpose of this notice is to inform
you of our rulemaking efforts and the proposed changes 1o our laws as well as
provide information on how you can participate and oblain more information
As of this date, the IPC will undertake negotiated rulemaking related 1o the
following rule and hold meetings to discuss two sections of the ldaho Code:

» Rules Govemning Nominations for Appointment as a Commissionar 1o the
Idaho Potato Commission

» |daho Code 22-1202—consideration of new district boundaries

« |daho Code 22-1204—clarifying industry definitions

Information related to this rulemaking docket and draft legislation is accessible
on the IPC's wabsile: hilps /idahopotato, com. The websile will be updated as
necassary so the informaltion is timely and up to date. The website will include
dates, imes and locations of meetings, draft rules as they are being negotiated,
drafts of the proposed legislation and other pertinent information associated
with both of these activities



linvite and encourage you to keep abreast of the IPC's activities throughout the
summer and fall. Additionally, because you are uniquely situated to know the
industry’s areas of interest or concern, please help us spread the word about
rulemaking and legislative information and opportunities by steering potentially
interested parties toward the IPC website or the administrative bulletin. If you
have any questions or suggestions, | can be reached via email at

Patrick kole@potato.idaho.goy or by phone at (208) 514-4208.

Sincerely,

Pairick Kole
VP, Legal and Government Affairs

Copynghi & 018 kaho Pedale Commessaon, Al agiils rasened
¥ou Bna FeCEnding s amail becaise you are SLDSONBED 10 e Polato Puiss

Cuer masiling sddress is
Idafn Polein Comenmisan
651 5 Anerhom Ln
Cisle 230
Eagie, idaho B3616
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. Idaho Statutes

TITLE 22
AGRICULTURE AND HORTICULTURE
CHAFTER 33
WHEAT — PROMOTION OF MARKETING
22=3302. WHEAT COMMISSION CREATED MEMBERS. There L3 hereby
created and established in the department of self-governing agencies the
“Idaho Wheat Commission®™ to be composed of five (5) members appointed
by, and serving at the pleasure of, the governor, one (1) from each of
the five (3) commission districts referred to in section 22-31304, Idaho
Code, who shall be appointed by the governor from a list of names with
at least three (3) names for each appointive office for sach districe
submitted to the governor by the Idaho state wheat growers association,
doing business as the Idaho grain producers association, and they shall
hold office for & term of five (5) yeasrs. The dean of the college of
agriculture,; university of Idaho, or his duly authorized representative,
shalil be an @x officio member without vote of the commission.
History:
[£2-3302, added 1959, ch. &, sec. 2, p. 13; am. 1974, ch. 13, sec.
11, p« 1387 am. 2012, ch. 77, sec. 2, p. 223.]

How current is this law?
Search the Idaho Statutes and Constitution



C. 77 2012 IDARD SESSION LAWS

SECTION 1. That Section 22-3301, Idahs Code, ba, and ths ssma ia
amended to read as follows:

22-3301. DECLARATION OF POLICY. It is to the interest of all the psople
that the abundant natural rescurces of Idahs be protected, fully developad
and uniformly distributed. Among the agricultural industriss of the stats
of Idaho that contribute to the economic welfare of the state is the wheat
industry. Beocause of a surplus of wheat grown in this state, and becauss a
SUTPLUS G L FEOUrTent YeaArs his beooms sxcessive snd diffioult to market
in the avaitabie markets , it ie necessary, in order to provide s profitable
enterprise (or the wheat growers of the state and Lo promote espioyment of
iabor and to asesst the whoeat growers and those in Lhe various industsies de—
pendant upan the wheat growers, that additional markets be found and devel-
aped- It is the purpose of this act to promote the public health and welfare
of the citizens of our state by providing means for the protectieon, promo-
tion, study, research, analysis and development of markets concerning the
growing and marketing of Idaho wheat.

SECTION 2. That Section 22-3302, Idaho Code, be, and the same is heraby
amanded to read as follows:

22-3302. WHEAT COMMISSION CREATED -- MEMBERS. There is hereby created
and established in the departmsnt of self-governing agencies the "Idaho
Wheat Commission™ to be composed of five (5) members appointed by, and
serving at the pleasure of, the governor, one (1) from each of the five (5)
commission districts referred to in section 22-3304, Idaho Code, who shall
bs appointed by the governor from & list of names with at least thres (3)
names for each appointive office for sach district submitted to the governor
by the Idaho §state Wwheat Ggrowers Aassociation, Ing. . & wheat GQrowsrs

dai

G Dy
business as the Idaho grain producers association, and they shall hold of-
fice for a term of five (5) years. The dean of the Gocollege of Aagriculture,
Vuniversity of Idaho, or his duly authorized representative, shall be an ex
officio membars without vote of the commission.

SECTION 3. That Section 22-3304, Idaho Code, ba, and the same is haraby
amended to read as follows:

223=3304. QUALIFICATION OF MEMBERS. (1) Membaers of the cosmission
shall be selected and appointed because of their ability and disposition
to serve the state's interest and for knowledge of the state's natural
resources. Membars shall be citizens over twenty-five (25) years of age,
residents of the state who have been actually engaged in growing wheat in
this state for at least five (5) years, and who derive a substantial portion
of their incoms from growing wheat in the state of Idahso,

{2) There shall bs ons (1) member from sach of the five (5) districts
described hareinaftar:

District 1. The aix (6) northern counties: Boundary, Bonner, Eootenai,

Banewah, Latah and Shoshone .

District 2. Hez Perce, Lewis, Idaho, Adams, Washington, Payetts, Gam,

Boise, Valley and Clsarwatar Countias.

District 3. Canyon, Owyhes, Ada, Elmore, Camas, Gooding. Twin Falls,

Blaine, Lincoln, Jaroms, Minidoks and Cassia Counties.

District 4. Lemhi, Custar, Buttes, Clark, Fremont, Jaffarson, Madison,

Taton, Bingham and Bonnaville Countias.

District 5. Power, Bannock, Caribou, Oneida, Franklin and Bsar Lake

Counties.

EARIDII
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@ 1daho Statutes (2!

TITLE 22
AGRICULTURE AND HORTICULTURE
CHAFTER 40
BARLEY = PROMOTION OF MARKETING

22=4002. BARLEY COMMISSION CREATED MEMBERS. There la hareby
created and established in the department of self-governing agencies the
Idahe barley commission to be composed of three (3) grower members
appointed by, and serving at the pleasure of, the gowernor, cne (1) from
each of the three (3} commission districts referred to in section 22-
4004, Tdaho Code, who shall be appointed by the governor from a list of
namas With at least three (3) names for each appointive office for esach
district submitted to the gevernor by the Idaho grain producers

association, 1inc., & grain growers' association representing barley
growars Lhroughout the astate of Idahe, and esach shall haold office for
the term specified in section 23-4005, Idaho Code. The commissioners

appointed by the governor may select a barley industry representative to
serve a three (3} year term on the commission. The dean of the college
=1 agriculture, university of Idaho, OF his duly authorized
representative, shall be an ex officlic member of the commission without
vote,

History:

[22-4002, added 1988, ch. 194, sec. 1, p. 3%1; am. 2012, ch. 263,
aec. 1, p. 731.]

How current is this law?
Search the Idaho Statutes and Constitution



c. 263 2012 IDAHO SESSION LAWS

A COMMISSIONER, TO FROVIDE THAT THE GOVERNOR MAY WITHDRAN A COMMIS=
SIONER'S APPOINTMENT AND TO MAKE A TECHNICAL CORRECTION; AND AMENDING
SECTION 22-4015, IDAHO CODE, TO REMOVE OBSOLETE LANGUAGE AND TO REVISE
THE TAX IMPOSED ON CERTAIN BARLEY .

Ba It Enacted by the Lagislaturs of the State of Tdahs:

SECTION 1. That Section 22-4002, Idaho Code, ba. and the same is haraby
amanded to read as follows:

23-4002. BARLEY COMMISSION CREATED -- MEMBERS. Thare is haraby cre-
ated and established in the department of self-governing agencies the Idaho
barley commission to be composed of three (3) grower members appointed by,
and serving at the pleasure of, the governor, one (1) from each of the three
(3) commission districts referred to in section 22-4004, Idaho Code, who
shall be appointed by the governor from & list of names with at lesast thres
(3) names for each appointive office for each district submitted to tha
governor by the Idaho grain producers association, inc., a grain growers'
association representing barley growers throughout the state of Idaho, and
each shall hold office for the term specified in section 22-4005, Idaho Cods.
The commissicners appointed by the governor may select a barley industry
represantative to serve & thres (3) year term on the commission. The dean
of the college of agriculture. university of Idaho, or his duly authorized

representative, shall be an ex ocfficic member of the commission without
vote .

SECTION 2. That Section 22-4005, Idaho Cods, ba, and the same is hereby
amended to read as follows:

22-4005. TERM OF MEMBERS. (1) Except as provided in subsection (3) of
this section, the term of office of a member of the barley commission shall be
three (1) years. Any member of the commission who has served for two (2) full
consecutive terms shall not be eligible for reappointment until the expira-
tion of a thres (1) year pariod.

{2) Appointments to fill vacancies shall be for the balance of the unex-
pired tarm.

{3) (a) Beginning July 1, 1986, a member from district 1 will be ap-

pointed for a full four (4) year term ending in 1992. Subsequent terms

will be for thres (3) years.

(b) Beginning July 1, 1988, a member from district 2 will be appointed

for a full three (3) year term ending in 1991. Subsequent terms will bae

for threa (1) years.

(¢} Beginning July 1, 1988, a member from district 3 will be appointed

for a full two (2) year term ending in 1990. Subsequent terms will be for

thres (1) ysars.

{4) The executive committes of the Idaho state wheat growsrs associa-
tion, doing business as the ldaho grain producers association, may request
the remcval of a commissioner, with or without cause, by a majority vots,

af the £, tha fnor may immediately withdraw the com-

missionar's appointment .

SECTION 3. That Sactiosn 22-401%, Tdahs Cods, ba, and the same is haraby
asanded to read as follows:

22-4015. IMPOSITION OF TAX. (1) Frem-and-after-the first-day of July,
887, aThare is hareby levied and imposed a tax of twe up to four cents (24¢)
per hundredwaight on all barley grown in the state of Idaho or given to Idahs
growers under a crop reduction program, and sold or contracted in this state,
and esach and every crop grown or barley given to growers under a crop reduc-
tion progras thereafter. The tax shall be dus on barley given to growers un-
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July 30, 2018

Patrick J. Kole

VP Legal & Government Aftairs
Idaho Potato Commission

661 S Rivershore Ln., Ste 230
Eagle, ID B3616

Dear Mr. Kaole:

The IACI Potato Processors Executive Committee (the Committee) met on June 30,
2018 and discussed proposed rule 29.01.03. The Committea has expressed concems
regarding the rule as il relates to a mail-in nomination process and has requested
further information regarding this proposal at our next meeting on August 29, 2018.

In addition, the Committee reviewed the draft legislation from the Commission. While
the Committee is supporive of updating the law regarding the appointment process,
there was substantial concern regarding the proposal to redistrict the current IPC
Commissioner districts. The Committee did suppornt updating the statute to better define
growers, shippers, and processors, and to clanfy that each entity only gets one vole in
whatever designation they have chosen. Again, the Committee would request a chance
to discuss the proposed legislation with you further at our August 29 meeting.

Thank you for the opportunity to express our initial feedback regarding the proposed
ruleés and legislation the IPC are currently considering, we look forward 1o additional
discussions regarding these issues in the future.

L

Vice President

ce: Paul Saito, Chair, IAC| Potato Procassors Exacutive Committes

kdaho Association of Commence & Indusiry
B16 W. Bannock St Suite 58 | P. O, Box 380 | Bose, 1D 83701
[208] 343- 1549 | www sBC OIg
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FAMOUS IDAHO POTATOES

MINUTES OF m:;fﬁmﬁ MEETING
IDAHO POTATO COMMISSION
April 25, 2018

The idaho Potato Commission met al the Eagle office in Eagle, ID on Wednesday, April
25, 2018.

Lynn Wilcox, Chairman
MEMBERS PRESENT:

Randy Hardy
Nick Blanksma

Peggy Amzen

Dan Nakamura

James Hoff

Ritchey Toevs

Tommy Brown

Mary Hasenoahr

Frank Muir, PresidentV/CEQ

Pat Kole., VP Legal/Government Affairs

Don Odiome, VP Foodservice

Travis Blacker, Industry Relations Director

Jamie Bowen, Marketing Manager

Joanna Hiller, Finance Director

Gracie Bingham, LegalFinance Assistant

Jeweldean Hull, Executive Administrator/ Special Projects Manager

Laura Martin, Foerstel Design

MINUTES &1 118000

Page 1 PO Box 1870 - 861 § Rivershors Lome, Swite 230 - Eogle, 1D 83614
Ph (208} 3042350 - Fax (208} 334 220 « www idohopolalo com



Linda Whittig, Foerstel Design

OTHERS PRESENT:

Shawn Boyle, Mike Thornton, Zak Miller, Karlene Hardy, Cindy Stark, Sean Ellis,
Stephanie Mickelsen, Chuck Stadick, Skylar Jett, Casey Attebery, Doug Gross, Brent
Olmstead, Celia Gould.

CALL TO ORDER:

The meeting convened at 8:30 a.m., with Chairman Wilcox presiding. He welcomed
averyone.

MOTION: Motion was made by Mr. Hoff and seconded by Ms. Amzen to approve the
minutes of April 25, 2018 meeting. Motion camied unanimously.

EINANCIAL REPORT:

Mr. Muir briefly summarized the March financials. For the month of March, Fresh
revenue finished at $489K, up $33K versus a year ago and Processed revenue finished
at $877K, up $308K versus a year ago, total for the month is up $341K. Year-to-date,
Fresh is down $8K and Processed is up $345K verses year ago, therefore, total
revenue is up $337K versus year ago. Expenditures for the month of March are under-
spent $215K due to timing and given a cash basis. We finished the month a litthe above
$1.3 million. Year-to-date we are under-spent $123K due to timing of advertising but
that is expected this time of yaar. The reserve is above $3 mil. which means we are on
target for revenue and axpanditures. We anticipate tapping into the reserve as
axpeacted. Mr. Muir asked for a motion (o approve March financials, if there were no
further questions.

: Motion was made by Mr. Blanksma and seconded by Ms. Hasenoehri to
approve March Financials. Motion camied unanimously.

QOFFICE PROCEDURES:

Chairman Wilcox said there were no current office procedures fo report on.
PRESIDENT'S REPORT:

Chairman Wilcox called upon Mr. Muir who reported on the following: A) Lamb Weston;

B) Advertising, PR; RODS; C) Big Idaho Potato Truck; D) Quality Project- report given
by Mike Thomton that Ul is working with Walmart on quality issues, E) Re-districting

MINUTES 4M11/18.00C
Page 2



proposal; F) Nominations procedure discussion and overview on statues, testimonies by
two of the nominees.

Foodservice:

Presented at AGENDA
Retai:

Presented at AGENDA
Export;

Presented at AGENDA
Research and Education:
Presented at AGENDA

MOTION: Motion was made by Mr. Blanksma and seconded by Mr. Toevs to approve
funding of $260.500K for ldaho only research projects. Motion carried unanimously.

MOTION: Motion was made by Mr. Toevs and seconded by Mr. Blanksma to approve a
re-nomination meating in early June given there was nol equal consideration given to all
who weara aligible for appointment as sat forth in the April 2, 2018 letter from the
Attorney General's Office. Mr. Hoff stated that he would abstain from voting on the
Motion. After discussion, the motion passed with eight “yes® voles and one abstantion.

Industry Relations:

Chairman Wilcox called upon Mr. Blacker who reported on the following: A) Potatoes
USA losing delagates, June 7" re-nomination meeting in Pocatello, ID; B) Ad-Bakers
Conferance, Mendian, ID, Director of Ag to speak; C) Spore Sampling maving along

great, next week spore sampling going out in fields; D) Commissioners Bios on IPC
website.

Chairman Hardy, NPC Liaison- Mr. Hardy reported the following: A) Farm Bill is a big
issue if doesn't pass, the monies for legal with Mexico will dry up. B) Sunny Purdue and
Trans Pacific Trade (TPP).

plale 34 Liaison — Chairman Wilcox report is in folders for
mwnmmmmmlndﬂﬂ A) Domestic Markating, B) Industry Outreach.

Chairwoman Amzen, IGSA Liaison — Ms. Amzen turned time over to Shawn Boyle who
reported on: A) Spring Membership was last month in Idaho Falls. Transportation

MINUTES 41118000
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issues were discussed and Cybersecurity training, tax law update; B) IGSA Scholarship;
C) Spring Swing in Mesquite, NV.

Chairman Brown, IACI Liaison ~ Mr. Brown reported [ACI has wrapped up Legislation
and gefting ready for May primary.

Chairman Hoff, United Liaison — Mr. Hoff tumed time over to Mr. Shawver who reported
there was a United meeting on 16-17*, Supply and Demand Committee. Supply will be

tightening up given harsh weather. Colorado has had issues with frost. Idaho
shipments backed off a litthe, however |daho is in the driver seal regarding fresh

potatoes.
Chaimman Toevs, SIPCO Liaison — Mr. Toevs turnad time over to Mr. Stadick, who

reported on: A) Canadian negotiations and contracts discussion with Idaho, Maine and
the basin, concemn over planting.

ISDA: Celia Gould, Director for ISDA reported there is an Advisory Group for
processed that will be in couple weeks. Jeff Harper, Cella and Frank met on getting
grower communication via Polalo Pulse. First ever Seed Arbitration case brought to the
agency. Inspection Advisory Group proposal.

Ul; Brent Oimsiead reported that a committee has been formed and mestings with
Dept. of Administration. Looking for a designation on Seed Certification.

Mesting adjourned at 1:11 p.m.

MINUTES 4111 8.D0OC
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MINUTES OF THE REGULAR MEETING
OF THE
IDAHO POTATO COMMISSION
May 18, 2018

The ldaho Potato Commission met at the Eagle office in Eagle, 10 on Friday, May 18,
2018

Lynn Wilcox, Chairman

MEMBERS PRESENT:

Randy Hardy

Nick Blanksma

Feggy Arnzen

Dan Nakamura

James Hoff

Tommy Brown

Frank Muir, President/CE0

Pat Kole. VP LegalGovernment Affairs
Seth Pemsier, VP Retail

Travis Blacker, Industry Relations Director
Joanna Hiller, Finance Director

Gracse Bingham, Legal'Finance Assistant
Jeweldean Hull, Executive Administrator/ Special Projects Manager

EXCUSED MEMBERS:

Mary Hasenoehrl

Rilchey Toevs
ADVERTISING RESQURCE PERSONS PRESENT:

Linda Whittig, Foerstel Design

MINUTES 4/179/18 DOC
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the names to the Govemnor for appointment to the Commission.  Motion carried
unanimously.

MOTION: Motion was made by Mr. Hardy and seconded by Mr. Blanksma 1o authorize
the Commission staff to enter info negotiated rulemaking to develop administrative rules

covering nominations for persons eligible for appointment as a commissioner to the
Idaho Potato Commission. Motion carried unanimously.

MOTION: Moaticn was made by Mr. Hardy and seconded by Mr. Brown to approve and
to take the re-districting proposal reviewed by the Commission and present it to the
industry for comment. Motion passed with 1 opposed and 5 in favor

Foodservice:

Presented at AGENDA

Retail:

Presented at AGENDA,

Export:

Presented at AGENDA

Research and Education:

Presented al AGENDA

Industry Relations:

Chairman Wilcox called upon Mr. Blacker and Celia Gould from ISDA who reporied on

the following: A) Inspections Meeting, discussed communication with growers. Also
working on a session for Potato School next year.

i Mr. Hardy reported the following: A} Specialty Crop
Farm Bill Aliance met on hill.

Mmmm-mimnm:mmmm.

= Ms. Amzen turmned time over to Shawn Boyle who

Chairwoman Arnzen, IGSA Liaison
:upnrud on: A) Transportation presentation; B) Sun Valley registration open online June
st

Chairman Brown, |ACI Liaison — Mr. Brown turmned time over to John Eaton who
reported on an update with Gubematorial Elections.

MINUTES 4/1118.00C
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FAMOUS IDAHO POTATOLS

MINUTES OF THE REGULAR MEETING
OF THE
IDAHO POTATO COMMISSION
June 20, 2018

The ldaho Potato Commission met at the Eagle office in Eagle, 1D on Wednesday, June
20, 2018

Lynn Wilcox, Chairman
MEMBERS PRESENT:

Randy Hardy
Mick Blanksma

Peggy Arnzen

Dan Nakamura

James Hoff

Tommy Brown

Mary Hasenoehrl

Ritchey Toevs

Frank Mur, PresidenV/CED

Pat Kole, VP Legal/Government Affairs

Setn Pemsler, VP Retail

Trawis Blacker, Industry Relations Director

Ross Johnson, International Marketing Direclor

Joanna Hiller, Finance Director

Gracie Bingham, LegalFinance Assistant

Jamie Bowen. Marketing Manager

Jeweldean Hull, Executive Adminisirator/ Special Projects Manager

ADVERTISING RESOURCE PERSONS PRESENT.

Linda Whittig, Foerstel Design
Laura Martin, Foerstel Design
Sue Kennedy, EHY

Madison Serrano, EHY
Dennis Hardy, EHY

Scoft Young, EHY
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OTHERS PRESENT:

Cindy Stark, Skylar Jett, Nav Ghimire, Chuck Stadick, Karlene Hardy
CALL TO ORDER:

The meeting convened al 831 am.. with Chairman Wilcox presiding. He welcomed
everyone.

MINUTES:

i Molion was made by Ms. Amzen and seconded by Mr. Brown to approve the
minutes of May 18, 2018 meeling. Motion carried by 8, 1 abstained, Mary Hasenoehrl.

EINANCIAL REFORT:

Mr. Muir briefly summanzed the May financials. For the month of May, Fresh revenue
finished al $478K, down $25K versus a year ago and Processed revenue finished at
$610K, down $183K versus a year ago, total for the month is down $208K. Year-to-
dale, Fresh is down $82K and Processed is down $138K verses year ago, therefore,
tolal revenue is down $230K versus year ago. Expenditures for the month of May are
under-spent $133K due to timing, which is normal this time of year. Year-to-date we are
under-spent $567K due lo liming on wailing to pay Walmarl. The reserve is at $3.3 mil.
which means we are on target for revenue and expenditures with our goal still at $2 mil.
Ve still anticipate tapping into the reserve as expected. Mr. Muir asked for a motion to
approve May financials, if there were no further questions

: Motion was made by Mr. Hoff and seconded by Mr. Hardy o approve May
Financials. Motion camed unanimously.

OFFICE PROCEDURES:

Chairman Wilcox called upon Mr. Kole who reported on reviewing steps to follow for
administrative rule making and legiskative.

PRESIDENT'S REPORT:

Chairman Wilcox called upon Mr. Muir who reported on the following: A) Advertising,
PR; RODS; B) Big Idaho Potato Truck; C) FIPB, NFL Draft; D) Lamb Weston update: E)
Quality Project; F) Misc. Publicity/Videos, G) Nominations, H) Districts; 1)
Transportation; J) inspections.

Ecodservice:

MINUTES TANE DOC
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Chairman Wilcox called upon Mr. Brown who turned time over to Mr. Odiome who
reported: A) NRA follow up; B) Additional NRA Activities; C) Café Food Educators
Conference; D) New Educational Foodservice kits, E) Re-working landing pages to
reflect how website is searched and overall traffic; F) Everything Food Blogger
Conference.

Retail:

Presented al AGENDA

Export:

Chairman Wilcox called upon Ms. Amez who turned time over to Mr. Johnson, who
reported on the following: A) Market Access; B) Southeast Asia; C) Promotional Activity;
D) Future, where the market is?

Research and Education:

Chairman Wilcox called upon Mr. Blanksma who turmed time over to Mr. Blacker who
reported on: A) Consortium meeting, plan to reduce the Idaho only projects; B) Federal
Funding; C) Farm Bill; D) PVMI-productive meeting in Portland.

Industry Relations:
Chairman Wilcox called upon Mr. Blacker who reported on the following: A)
Nominations for Potatoes USA; B) Spore Trapping project.

Chairman Hardy, NPC Liaison- Mr. Hardy reported on the Farm Bill, looking as if
everything will fall into place for the industry.

Chairman Wilcox, Potatoes USA Liaison - Chairman Wilcox had nothing to report.

@igon — Ms. Amzen reported on: A) Smart potato B) Sun
Valley registration open online.

Chairman Brown, IACI Liaison — Mr. Brown had nothing to report.

i — Mr. Hoff reported there would be an acreage report by
the end of the week_

Chairman Toevs, SIPCO Liaison — Mr. Toevs turned time over to Mr. Stadick who
reported a possibility of plans for new plant.

Meseting adjourned at 11:30 a.m.

MINUTES T/rie DoC
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Chairman Hoff, United Lisison - Mr. Hoff turned time over to Mr, Shawver who reported
there was a supply/demand meeting and not much change in supply in the country,
national shipments are down. Planting is being wrapped up depending on weather. In

the midst of starting acreage count then will come up with numbers.

Chairman Toeys, SIPCO Liaison — No report for SIPCO.
Meeting adiourned at 11:30 a.m.
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On July 28 an email was sent to members of the Idaho Potato Industry that was not
The email was from Stephanie Mickelsen Here is what was said and what is true

* After the disaster of a nominating meeting this spring, the IPC was instructed to wark
with the stakeholders and create new rules and re-write the code to reflect a new and
updated IPC. Pat Kole decided to create some new rules with no input from potato
growers. \We were told by a current commissioner that they hadn't even seen the re-
write until the very morning of the first public hearing.

Eacts: As a result of the actions of Mark, Stephanie and Andrew Mickelsen, the idaho Potato
Commissioners directed the staff 1o take actions 1o prevent a repeat of the “disaster” the
Mickelsens caused at the nomination meeting. This dwective was made at a public meeting of
the IPC after hours of discussion. In crafting draft rules, Mr. Kole reviewed the laws of potato
commissions in Idaho including the Wheat and Barley Commissions. and also consulted, as
required by state law, with the kdaho Governar's office, the Division of Financial Management
and the Office of Admiristrative Rules. Following that process. an entire morning was spent by
the Commissioners in a public meeting where growers reviewed and commented on the drafts.
Based upon that input, changes were made based on the comments made Al the next two
Commission public meetings there were further discussions about and changes made 1o these
proposals.

The draft rules are currently just that—a draft. The purpose of having informal hearings is 1o
sobcit input from industry members and the draft gives us a framework 1o build upon. Because
the IPC is only proposing temporary rules, the IPC is not required by law to hold public hearings
However, in the best interest of the industry, the IPC is gathering input from stakeholders. The
IPC submitted a public Notice of Intent to Promulgate Rules, which was published in the
administrative bulletin on July 4. The bullatin listed the dates of upcoming hearings and we
posted our drafl legisiation 1o the website for public view. We sent out a Pulse on July &
notifying the industry of that bulletin and directing them 1o visit the websste 1o view drafts of our
legisiation and rules

Al the hearing on July 24, there was one very small change made in the language that related to
a Processor. That change was this: changing the words “licensed to do business in” to
“transacting business in". This particular change has nothing 1o do with growers at all. Further,
it's important to understand that the purpose of having these informal hearings is 1o fine tune
what's being proposed and to make changes. Nothing is final at this stage.

« The IPC is proposing rules that will limit voting on growers that have ownership in
shipping and processing facilities. The IPC is also trying 1o make it ona vole for any
common ownership entity. The problem with this whole proposal is that first off, how in
the world will they ever police that? How will they find who owns what business? That
information isn't even required by the Idaho Secretary of State's office. They need to
address the bigger problem of how do you allow multiple owners of a business the right
to vole? Or do you vole by production? The real problem is that currently a farm with 5
acres has one vole and a farm with multiple owners that might have 10,000 acres is only
allowed one vole. They wont even allow different owners of a single entity to vole under
their current proposal

Eacts: The IPC has operated under the principle of “One person, one vote” since it staned
nominatons for being a Commissioner. This is rue for elections to Congress, Statewsde



positions such as Governor, Secretary of State, the Idaho Legislature. County Commissioners,
City Councils, School Boards, and more. This comment suggests that the bigger a grower is,
the more votes a grower should get. This would be harmful to small growers and the IPC's duty
is o represent the entire industry, regardiess of size. The practical impact of what the
Mickelsens are proposing is a property qualification for voting or holding office as an IPC
Commissioner. This is prohibited under Art. 1 Section 20 of the Idaho Constitution

* The IPC wanis to make some funny rule that if you vote as a grower then you would be
unabile to vote as a shipper/processor for a penod of 3 years. They are totally ignoning
or completely misunderstanding legal entities and how they must have a legal
representative to vole for them as they aren't a sole propnetorships. Maybe we growers
should vote on the processor and shipper representatives on the IPC7?77

Eacts: Since nominations for IPC Commissioners began, the law regquired that Commissioners
be a grower, shipper or processor. You couldn't be part grower, part shipper or part processor
Times have changed and the law has not kepl up with the emergence of growers who have
ownership in packing sheds or processing plants. What the IPC is proposing is simply this
what a person predominantly is will determine what they are. Once they make that declaration.
then that is who they will represent for the next three years, which is the length of term for being
a Commissioner. This would prevent someone from running for the Commission as a grower
one year, a shipper the next year and a processor the following year.

= Pat Kole is also proposing that we add language 1o ldaho Code that says all
commissioners shall serve at the pleasure of the governor. Well depending upon who is
in the governor's office at a particular time that is a REALLY bad idea. If the state is
paying the IPC tax then | think that would be a reasonable proposal, however, since the
growers are paying the tax they should have the total and complete say about who is
representing them on the commission

Eacts: The IPC is a state agency. The IPC is required to follow a process that requires approval
from the Govemnor to submit legislation for the Legislature to consider. When this proposal was

submitted, the IPC asked if including this language “serves at the pleasure of the Governor’ was
required. The answer was “Yes". Il's also important to know this: this language is already in the

statutes of the Wheal and Barley Commussion

« The commission needs o take the time 1o re-write the entire code section If you listen
to Pat Kole he will tell you all the reasons why we can't do that. The |daho code on the
IPC hasn't been re-writlen in a good 50 years. WE need to work together to update our
commission to reflect the current state of the industry and the current neads of the
growers it serves.

Eacts: This is an election year. The Governor has stated that he wants to give whoever is
elected as ldahc's next Governor a clean slate o set thesr own agenda As such, only mission-
critical legisiation can be proposed by state agencies. Afier reviewing IPC's proposals and
learning of the above-referenced “disaster” at the nomination meeting, the Governor's office and
the Divisson of Financial Management gave the IPC permission to propose changes to the
nomination process. It is neither a quick nor simple process to propose kegislation, particularty
this year



* We need to have a referendum code section that allows the growers the ability to call for

referendums f we believe a change needs to take place. Although code refers to a
referendum it doesn't really spell out how that can actually occur.

Eacts: IPC is unique in that it is an industry commission with 2 shipper commissioners and 2
processor commissioners in addition to the 5 grower commissioners. Clearly, grower
commissioners have the majonty voice at all times. Having the input, insight and indusiry-wide
perspactive of the entire industry has served everyone well. There's a reason why Idaho®
Pmummmm'-mmmqmmw.

+ |ACI (idaho Association of Commerce and Industry) lobbying group is fighting very hard
against having certain individuals appomnted 1o the IPC. IACI shouldn't be involved in the
activities of the nominations or the appointment of IPC commissioners.

Eacts: IAC| has a Potato Committee that includes frozen and dehydrated potato companies.
These companias pay assessments to the IPC. IACI, IGSA and PGl have all been irvolved In
the nomination and appoiniment process for years.

Stephanie asked that you come to the meetings in Burley and at Fort Hall on Tuesday and

Wednesday. We sirongly welcome your presence and participation and we urge you to come
lsarm what is true.



EXHIBIT

Aug 1% 2018 I rz"{“

My name is Mark Darrington, a sole proprietor and grower of 28 years in the greater Declo,
Idaho area. My comments today represent my personal thoughts and perception of the idaho
Potato Commission. These comments are directed to the State of Idaho and members of said
commission.

| see the IPC as a state regulated association, more steeped in tradition and efforts of the past,
than a tool for those who are taxed and looking for a return on that investment.

To say that there is nothing positive happening is an overstatement. | congratulate and thank
the IPC, and Lamb Weston for their cooperation and launch of the Idaho Fry. Well done. Thank
you.

As to the current status of other issues, | believe there are several;

1. Representation of the tax dollars received, and taking into account which segment of the
industry generates the money. | am told that 35% is generated by fresh and 65% comes from the
process industry including dehydration. | also recognize that the most productive farm land
tends to be lesser people populated. We have to include consideration of political realities, but |
believe grower representation needs to represent end use of the potato, be it fresh or process.
2. | believe the fresh side of our industry is in total chaos. Until those factions come to some
meeting of the mind, fresh promotion is literally harming the Idaho name and reputation. This is
evidenced in the Huffacre news letter and price report. Also evidenced in Mr. Frank Muiers'
comments at last years Bannock Hotel Potato conference, we are shipping a lot of mixed quality
and our consumers are giving negative feedback. In my words and experience we are
committing a “self-defeating behavior” in what we ship.

3. I remember well the brand recognition of Rambler, Studebaker, and Oldsmobile. Look at
Gleem toothpaste and RC Cola. Anyone younger than fifty in the room doesn’t recognize what
I'm referring to, so let’s talk about Facebook and its crash. Big name icons can and do crash and
disappear.

My solutions;

1. Time to redefine purpose for the IPC for each and all sectors of the ldaho potato industry.

2. Recognize and respond to change in lifestyle and role of technology in all our everyday
activities.
3. Build a new strategy and implement.

At the present we are adrift, relying on tradition and small success to define a multi- billion

dollar business.

Respectfully submitted:
Mol Ol
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NORTH CAROLINA STATE BOARD OF DENTAL
EXAMINERS v. FEDERAL TRADE COMMISSION

CERTIORARI TO THE UNTTED STATES COURT OF AFPEALS FOR
THE FOURTH CIRCUIT

Moo 13-684. Argued October 14, 3014—Decided Pebruary 25, 2015

North Caroling’s Dental Practice Act (Act) provides that the North Car
alina Seate Board of Dental Examivers (Board) is “the agency of the
Siate for the regulation of the practice of demtistry” The Board's
principal duty 18 (o creats, admimister, and anforee & licensing rvelem
for dentists; and six of its cight members must be lioensed, practicing
dentists,

The Act does not apecify that tecih whitening is “the practice of
dentistry.” Nenetheless, after dentists complained to the Board that
namdentiets were charging lower prices lor such services than den
tists did, the Board ssued at leaat 47 afficial conse-and-desist etiers
to nondentiel tecth whitening service providers and product manu-
facturers, often sarming that the unlicenssd practice of dentistry is a
erime. This and other related Bonrd sctions led pondentiats w cense
ollering testh whitening services in North Carelina,

The Federal Trade Commisgion (FTC) filed an adminisirative com-
plaint, alleging that the Board’s conceried aciion o exclude
neaidentists from the markst for Leeth whitening services in Morih
Carnlina constituled sn anbicompetitive and eafair method of compe-
tinon under the Federal Trade Commission Act. An Administrative
Law Judges (AL denied the Board's mothon 16 dismiss on the grownd
af state-action immunity, The FTC sustained that ruling, reasoning
that even if the Board had acted pursuant to a clearly articulated
state policy o displace compelition, the Board must be actively su-
pervised by the Stale to claim immunity, which il was pot. After a
hearing on the merits, the AL determined that the Board had un.
reasonably restrained trade in viclation of anbitrust law. The FTC
again sustained the AL, and the Fourth Cleouit affirmed the FTC in

1271
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all respectis.

Held: Becsuse & controlling number of the Board's decisonmakers are
active markel participants in the sccupation the Board regulstes, the
Board can invoke state-action antitrost immunity enly if it was sub-
poct to aclive supervison by the State, and here that requirement ia
not mel. Fp. 518

(s} Federal antitrust law is & central safeguard for the Mation's free
markel structures. However, requiring Stales o conform o the
mandates of the Sherman Act at the expense of other values a State
may derm fundamental would impose an impernussible burden on
the States’ power to regulate. Therefore, bepinning with Parker v,
Brown, 317 U. 8. 341, this Court interpreted the antitrust laws o
confer Wmmunity on the anticompetitive conduct of States acting in

) The Board's sctians are not cloaled with Porker immuanity. A
nonsavereign actor controlled by active markel participants—such as
the Board—enjoys Parker immunity only if “the challenged restraint
.. lis] elearly articulsted and affirmatively expresaed as state poli-
ey, and ... ‘the pobey ... [ia] actively supervised by the State "
FTC ». Phoebe Puitney Health Sysiem, fne GBE WL B . (guoting
Coalifornia Retail Liguor Dealers Assn. v Mideal Aluminum, fne, 445
U, 8. 87, 108). Hers, the Board did net receive active aupervision of
its anticompetitive conduct. Pp. 6-17

(U} An entity may not inveke Parker immunity unbess its sctions
are an exorciss of the State’s soversign power. Ses Columbia v. Omal
Ohatcdpor Adeertising, fme. 460 U 8. 365, 374, Thus, where a State
delegates control over 4 market 1o & ponsoversign actor the Sherman
Act confers kmmunity only if the Stats accepta palitical acoountabikey
for the anticompetitive conduct it permita and conbrols, Limits an
state-action immunity are most gssential when a State seeks to dele-
gate its regulatory power Lo ective market partscipants, for dual alle-
glances are not always apparest Lo an actor and prehibitions agninst
antzumpetitive self-regulation by active market participants are an
antom of federal antitrust policy. Accordingly, Porker immunity re-
quires that the anticom petitive conduct af Ronsoveralgn metors, sepe-
tﬂbm;uhudhr'ﬂhﬂlﬂ-hrﬂﬂhhlhﬂrm
result from pu-imﬂthﬂuﬁmumlah1hhuim
Mideals two-part test provides s proper analytical framework 1o re-
solve the witimate gquestion whether an anticompetitive policy is in-
desd the policy of & State, The firet reguiremeni—clear articula-
tsn—rarely will achisve that goal by itsell, (or entities purporting to
sct under state authority might diverge from the State’'s conmdered
definition of the public pood and engage in private self-dealing. The
mm“m—mw—ﬂlhlﬁ-’ﬂﬂl
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harm by requiring the State Lo review and approve interstitial poli-
clea made by the entity daiming immunity, Pp. &-10

(E) There are inetaness in which an actor can be excused from
Mideal's active supervigon reguirement. Municipalities. which are
electorally accountakle, have peneral regulatory powers, and have no
private price.fixing agenda, are subject exchasively to the clear articu-
lation requirement. See Hallie v, Exw Cladre, 471 UL 8 34, 38, That
Hallie wxcused municipalities from Mideols supervision rube for
thews reasons, bowever, all but confirms the rale’s applicability to ac-
tors controlled by mctive market participants, Purther. in light of
Omnal's holding that an ctherwise immune entity will not lose im-
munity based on ad hoo and ex pos! questioning of its motives for
making particular decigions, 480 U, 5., at 374, it is all the mere nec-
aspary to ensare the conditione for granting immunity are met in the
first place, see FI'C v. Ticor Thtle fna. Co, 804 U, B 621, 633, and
Phoebe Pulney, supra, al __. The clear losson of prosedent is that
Mudral's sctive pupervision test is An essentinl prerequisite of Parker
immunity for any nonsoversign entity—public or private—conteolled
by active market participants. Pp. 10-132.

(3 The Board's argument that entities designated by tho States
as agencies are cxempt from Midoals second requirement cannet be
reconciled with the Court’s repeated conclusion that the nesd for su-
pervikion turns not on the formal designation given by States to regu-
lators but on the risk that active market participants will pursue pri-
vale interests in restraining trade.  State sgencies controlled by
mctive market participants poss the wory riak of self-dealing Mideals
suptrvisen reguirement was created to address.  See (aldfard v,
Virginia Staie Bor, 421 1L 8. 773, 791 This conclusson does net
question the good frith of siate officers but rather is an nssessment of
the struciural mak of markel participanis’ confusing their own inter-
esis with the State’s pelicy goals,. While Hallie stated “it is Lkely
that active state supervision would also rol be required” for agencies,
471 UL &, at 46, n. 10, the eniily there was more like profotypical
state agenches, not specialized boards dominated by sctive market

i fa. The latier are similar to private trade associatbons
vested by States with regulatory authority, which must satisfy
Midcal's sctive supervision standard. 445 U, B, at 105-108. The
former are pven A formal desygnation by the State, vested with a
measure of governmemt power, and required io follow some prooedur-
al rules. Bee Hallie, supro, st 30, When a Stste empowers & group of
active market participants o decide who can participate in its mar-
ket, and en what terme, the need for superviston is manifest, This,
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the Court holds today that a state board on which & controbling num-
ber of decisienmakers are aclive markel participants in the oocupa-
thon the board regulstes must satisfy Mideals active supordsion re-
quirement in order 16 invoke stale-action antitrust Immunity.
Pp. 12=14.

{4} The Biate argwes that allowing this FT'C order 1o stand will
diseourage dedicated citizens from serving on slale agencies Lhat
regulate their own occupation. Put this holding s not inconsistent
with the idea that those who pursue a calling muast embrace sthical
standards that derive from a duty separste from the dictates of the
State. Further, this cose doss not offer cocasion o address the ques-
tion whother agency officinls, including board members, may, under
same circumstances, enjoy immunsity from domages liabilicy, OF
courss, Bales may pronde for the delense and indemnifieation of
agency members in the event of litigatkon, and they can also ensure
Parker tmmunity s available by adopting clear policies to displuce
competition and providing sctive superasion. Arguments against the
wisdom of applying the antitrust laws to professional regulation ab-
sent complisnce with the prevequisites for invoking Perker immunity
raust be rejected, ses Polfrick v, Burget, 488 1. B. 84, 105-106, partic-
ularky in light of the nsks lkensing beards dominated by market par-
tiapants may pose to the free marker. Pp. 14-16.

(5} The Board doss not comtend Lo this Court that e anticompet-
itive conduct was actively supervised by the State or that it should
receive Porker immunity on that bass. The Act delegates comtrol
aver the practice of dentistry to the Board but says nothing about
teeth whitening, In scting to expe] the dentists’ competitors from the
market, the Board relisd on cesse-snd-demst letiers threstening
ernminal hahility, insead of other powers at its disposal that would
have imvoked oversight by a pelitically ascountable official, Whether
or not the Board exceeded it powers under MNorth Carolina law, there
i# no evidence of any declston by the State to indtiate or coneur with
the Board's sctions sgainat the pondentista. P 17.

ich Here, whare there are no spocific suparvisory systems to be re-
w“mnmhﬁmmr}wﬁHmm
ﬂ_ummm Thm.lﬂ-hhhlhnﬁi

ther than meraly the party’s individual intorests.” Patrick, 486 1. 8,
100-101. The Court has identified only & few constant reguirements
of mctive supervision; The suporvisor must review the substance of
the anticompetitive decision, see id., &t 102-103; the suparvisor miist
have the power to veto or modify particular decislons to ensure they
noccord with state policy, see ibid; and the “mere potentinl for state
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supervision is not an adeguate substituce for & decision by the State”
Ticor, supra, at 838, Further, the state suporvisor may mot jteelf be
an active market participant. In general. however. the adequacy of
supervigken otherwise will depend on all the arcumstances of a cass.
Pp. 17=18

TLT F. 3d 359, affirmed.

KEswEDY, J.. dellvered the opinkn of the Coar, in which ROBERTS,
0, and GiEpone, Brever, SoroMaron, and Kagax, AL, jeined
@.J.,Mtwuuﬁnh-hhhMﬂﬂmﬂ.
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SUPREME COURT OF THE UNITED STATES

Mo 13-534

NORTH CAROLINA STATE BOARD OF DENTAL
EXAMINERS, PETITIONER v. FEDERAL
TRADE COMMISSION

ON WRIT OF CERTIORAR] TO THE UNITED STATES COURT OF
APPEALS FOR THE FOURTH CIRCUTT

[February 25, 2015)

JUSTICE KENNEDY delivered the opinion of the Court.

This case arises from an antitrust challenge to the
actions of a state regulatory board. A majority of the
board’s members are engaged in the active practice of
the profession it regulates. The gquestion is whether the
board's actions are protected from Sherman Act regulation
under the doctrine of state-action antitrust immunity, as
defined and applied in this Court's decisions beginning
with Parker v. Brown, 317 U, 8. 341 (1943).

1
A

In its Dental Practice Act (Act), North Carolina has
declared the practice of dentistry to be a matter of public
concern requiring regulation. N. C. Gen. Stat. Ann. §90-
22(n) (2013). Under the Act, the North Carolina State
Board of Dental Examiners (Board) is “the agency of the
State for the regulation of the practice of dentistry.” §90-
22(b).

The Board's principal duty is to create, administer, and
enforce a licensing system for dentists. See §§890-29 to
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@0-41. To perform that function it has broad suthority
over licensees. See §00-41. The Board's authority with
respiect 1o unlicensed persons, however, 18 more restricted:
liké "any resident citizen,” the Board may file suit to
“perpetually enjoin any person from ... unlawfully prae-
ticing dentistry.” §90-40.1.

The Act provides that six of the Board's eight members
must be licensed dentists engaged in the active practice of
dentistry. §90-22. They are elected by other licensed
dentists in North Carolina, who cast their ballots in elec-
tions conducted by the Board. [bid. The seventh member
must be a heensed and practicing dental hyvgienist, and he
or she is elected by other licensed hygienists. Ibid. The
final member is referred to by the Act as a “consumer” and
is appointed by the Govermor. Jhid. All members serve
J-year terma, and no person may serve more than twe con-
secutive terme. Jhid. The Act does not create any mecha-
nism for the removal of an elected member of the Board by
a public official. See ibid.

Board members swear an oath of office, §138A—22(a),
and the Board must comply with the Btate’s Administra-
tive Procedure Act, §150B-1 ef seq., Public Records Act,
§132-1 «f seq.. and open-mectings law, §143-318.9 et seq.
The Board may promulgate rules and regulations govern-
ing the practice of dentistry within the State, provided
those mandates are not inconsistent with the Act and are
approved by the North Carolina Rules Review Commis-
gion, whose members are appointed by the state legisla-
ture. See §§90—48, 143B-30.1, 150B-21.9(a).

B
In the 1990's, dentists in North Carolina started whiten-
ing teeth. Many of those who did o, including 8 of the
Board's 10 members during the period at issue in this
cage, earned subatantial fees for that service. By 2003,
nondentists arrived on the scene. They charged lower
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prices for their services than the dentists did. Dentists
soon began to complain to the Board about their new
competitors. Few complaints warned of possible harm to
consumers. Most expressed a principal concern with the
low prices charged by nondentista.

Hupnndmg to these filings, the Board opened an inves-
tigation into nondentist teeth whitening. A dentist mem-
ber was placed in charge of the inguiry. Neither the
Board's hygienist member nor it consumer member par-
ticipated in this undertaking. The Board's chief opera-
tions officer remarked that the Board was “going forth to
do battle® with nondentists. App. to Pet. for Cert. 103a.
The Board's concern did not result in a formal rule or
regulation reviewable by the independent Rules Heview
Commission, even though the Act does not, by its terms,
specify that teeth whitening is “the practice of dentistry.”

Starting in 2008, the Board issued at least 47 cease-and-
desist letters on its official letterhead to nondentist teeth
whitening serviee providers and product manufacturers.
Many of those letters directed the recipient to cease “all
activity constituting the practice of dentistry”; warned
that the unlicensed practice of dentistry is a crime; and
strongly implied (or expresaly stated) that teeth whitening
constitutes “the practice of dentistry.” App. 13, 15. In
early 2007, the Board persuaded the North Carolina
Board of Cosmetic Art Examiners to warn cosmetologists
against providing teeth whitening services., Later that
year, the Board sent letters to mall operators, stating that
kiosk teeth whiteners were violating the Dental Practice
Act and advising that the malls consider expelling viola-
tors from their premises.

These actions had the intended result. Nondentists
ceased offering teeth whitening services in Morth Carolina.

C
In 2010, the Federal Trade Commission (FTC) filed an
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administrative complaint charging the Board with violat-
ing §5 of the Federal Trade Commaission Act, 38 Stat. 719,
as amended, 15 U. 5. C. §45. The FTC alleged that the
Board's concerted action to exclude nondentists from the
market for teeth whitening services in North Carolina
constituted an anticompetitive and unfair method of com-
petition. The Board moved to dismiss, alleging state-
action immunity. An Administrative Law Judge (ALJ)
denied the motion. On appeal, the FTC sustained the
Alal's ruling. It reasoned that, even assuming the Board
had acted pursuant to a clearly articulated state policy to
displace competition, the Board 12 a “publi¢’private hy-
brid” that must beé actively supervised by the State to
claim immunity, App. to Pet, for Cert. 4%9a. The FTC
further concluded the Board could not make that showing.

Fallowing other proceedings not relevant here, the AL
conducted a hearing on the merita and determined the
Board had unreasonably restrained trade in violation of
antitrust law. On appeal, the FT'C again sustained the
AlJ. The FTC rejected the Board's public safety justifica-
tion, noting, inter alia, “a wealth of evidence . . . suggest-
ing that non-dentist provided teeth whitening is a safe
cosmetic procedure.” [fd., at 123a.

The FTC ordered the Board to stop sending the cease-
and-desist letters or other communications that stated
nondentists may not offer teeth whitening services and
producte. It further ordered the Board to lssue notices to
all earlier recipients of the Board's cease-and-desist orders
advising them of the Board's proper sphere of authority
and saying, among other options, that the notice recipients
had & right to seek declaratory rulings in state court.

On petition for review, the Court of Appeals for the
Fourth Circuit affirmed the FTC in all respects. 717 F. 3d
359, 370 (2013). This Court granted certiorari. 571 U. 8.
— (2014).
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1]

Federal antitrust law is a central safeguard for the
Nation's free market structures. In this regard it is "as
important to the preservation of economic freedom and our
free-enterprise eystem as the Bill of Rights is to the pro-
tection of our fundamental personal freedoms.” Unifed
States v. Topeo Associates, Inc., 405 U. 3. 598, 610 (1972).
The antitrust laws declare a considered and decisive pro-
hibition by the Federal Government of cartels, price fixing,
and other combinstions or practices that undermine the
free market.

The Sherman Act, 26 Stat. 209, as amended, 15 U, 8. C.
§1 ef seq., serves to promote robust competition, which in
turn empowers the States and provides their citizens with
opportunities to pursue their own and the public’s welfare.
See FTC v. Ticor Title Ins. Co., B04 U, 8. 621, 632 (1992).
The States, however, when acting in their respective
realm, need not adhere in all contexts to a model of unfet-
tered competition. While “the States regulate their econ-
omies in many ways not inconsistent with the antitrust
laws.” id., at 635-636, in some spheres they impose re-
strictions on occupations, confer exclusive or shared rights
to dominate a market, or otherwise limit competition to
achieve public objectives. If every duly enacted state law
or policy were required to conform to the mandates of the
Sherman Act, thus promoting competition at the expense
of other values a State may deem fundamental, federal
antitrust law would imposé an impermissible burden on
the States’ power to regulate. See Exxon Corp. v. Gover-
nor of Maryland, 437 U.8 117, 133 (1978); see also
Easterbrook, Antitrust and the Economics of Federalism,
26 J. Law & Econ. 23, 24 (1983),

For these reasons, the Court in Parker v. Brown inter-
preted the antitrust laws to confer immunity on anticom-
petitive conduct by the States when acting in their sover-
eign capacity. See 317 U. 8, at 350-351. That ruling
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recognized Congresa’ purpose to respect the federal bal-
ance and to “embody in the Sherman Act the federaliam
principle that the States possess a significant measure of
sovereignty under our Constitution.” Community Com-
munications Co. v. Boulder, 4565 U. B, 40, 53 (1982). Since
1943, the Court has reaffirmed the importance of Parker's
central holding. See, e.g., Ticor, supra, at 632-837; Hoover
v. Ronwin, 466 U, 5. 558, 568 (1984); Lafayette v. Louisi-
ana Power & Light Co., 435 U. 8. 389, 304—400 (1978),

I

In this case the Board arguces its members were invested
by North Carolina with the power of the State and that, as
a résult, the Board's actions are cloaked with Parker
immunity. This argument fails, however, A nonsovereign
actor controlled by active market participants—such as
the Board—enjoys Parker immunity only if it satisfies two
requirements: “first that ‘the challenged restraint ... be
one clearly articulated and affirmatively expressed as
state policy,’ and second that ‘the policy . . . be actively
supervised by the State’” FTC v. Phoebe Putney Health
System, Inc., 668 U. 8. __, _ (2013) (slip op., at T) (quot-
ing California Retail Liquor Dealers Assn. v. Mideal Alu-
minum, Inc., 445 U. 8. 87, 105 (1980)). The parties have
assumed that the clear articulstion requirement is satis-
fied, and we do the same. While North Carolina prohibits
the unauthorized practice of dentistry, however, its Act is
gilent on whether that broad prohibition covers teeth
whitening. Here, the Board did not receive active super-
vision by the State when it interpreted the Act as ad-
dressing teeth whitening and when it enforeed that policy
by issuing cease-and-desist letters to nondentist teeth
whiteners.

A
Although state-action immunity exists to avard conflicts
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between state sovereignty and the Nation's commitment to
a policy of robust competition, Parker immunity is not
unbounded. “[Gliven the fundamental national values of
free enterprise and economic competition that are embaod-
ied in the federal antitrust laws, 'state action immunity is
disfavored, much as are repeals by implication.' Phoebe
Putney, supra, at ___ (slip op., at 7) (quoting Ticor, supra,
at 636).

An entity may not invoke Parker immunity unless the
actions in question are an exercise of the State's sovereign
power. See Columbia v. Omni Outdoor Advertising, Inc.,
499 U. S, 365, 374 (1991). State legislation and “deei-
gion[s] of a state supreme court, acting legislatively rather
than judicially,” will satisfy this standard, and “ipso facto
are axempt from the operation of the antitrust laws” be-
cause they are an undoubted exercise of state sovereign
authority. Hoover, supra, at 56T-588.

But while the Sherman Act confers immunity on the
Btates’ own anticompetitive policies out of respect for
federalism, it does not always confer immunity where, as
here, a State delegates control over a market to a non-
sovereign actor. See Parker, supra, at 351 (*|A] state does
not give immunity 1o those who violate the Sherman Act
by authorizing them to violate it, or by declaring that their
action s lawful”). For purposes of Parker, a nonsoveraign
actor is one whose conduct does not automatically qualify
as that of the sovereign State itzelf. See Hoover, supra, at
567-568. State agencies are not simply by their govern-
mental character soversign actors for purposes of state-
action immunity. See Goldfarb v. Virginia State Bar, 421
U. 8. 773, 791 (1975) ("The fact that the State Bar is a
state agency for some limited purposes does not create an
antitrust shield that allows it to foster anticompetitive
practices for the benefit of its members™). Immunity for
state agencies, therefore, requires more than a mere fa-
cade of state involvement, for it i necessary in light of
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Parker's rationale to ensure the States accept political
accountability for anticompetitive conduct they permit and
control. See Ticor, 504 L. 8., at 636.

Limits on state-action immunity are most essential
when the State seeks to delegate its regulatory power to
active market participants, for established ethical stand-
ards may blend with private anticompetitive motives in a
way difficult even for market participants to discern. Dual
allegiances are not alwayve apparent to an actor. In conse-
quence, active market participants eannot be allowed to
regulate their own markets free from antitrust account-
ability. See Mideal, supra, at 108 (“The national policy in
favor of competition cannot be thwarted by casting [a]
gauzy cloak of state involvement over what is essentially a
private price-fixing arrangement”). Indeed, prohibitions
against anticompetitive self-regulation by active market
participants are an axiom of federal antitrust policy. See,
e.g., Allied Tube & Conduit Corp. v. Indian Head, Inc., 486
U, 8. 492, 501 (1888); Hoouver, supra, at 684 (Stevens, J.,
dissenting) (“The risk that private regulation of market
entry, prices, or output may be designed to confer monop-
oly profits on members of an industry at the expense of the
eonsuming public has been the central concern of . . . our
antitrust jurisprudence”), see also Elhauge, The Scope of
Antitrust Process, 104 Harv, L. Rev. 867, 672 (1991). So it
follows that, under Parker and the Supremacy Clause, the
States’ greater power to attain an end does not include the
lesser power to negate the congressional judgment embod-
ted in the Sherman Act through unsupervised delegations
to active market participants. See Garland, Antitrust and
State Action: Economic Efficiency and the Political Pro-
cess, 96 Yale L. J. 486, 500 { 1986).

Parker immunity reguires that the antcompetitive
conduct of nonsovereign actors, especially those author-
ized by the State to regulate their own profession, result
from procedures that suffice to make it the State’s own.
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See Goldfarb, supra, at 790, see also 1A P. Areeda & H.
Hovencamp, Antitrust Law 9226, p. 180 (4th ed. 2013)
(Areeda & Hovencamp). The question is not whether the
challenged conduct is efficient, well-functioning, or wise,
See Ticor, supra, at 634-635. Rather, it iz "whether anti-
competitive conduct engaged in by [nonsovereign actors|
should be deemed state action and thus shielded from the
antitrust laws.” Patrick v. Burget, 486 1. 8. 94, 100
{1988).

To answer this question, the Court applies the two-part
test set forth in California Retail Liguor Dealers Assn. v,
Mideal Aluminum, Inc., 445 U. 8. 97, a case arising from
Californin's delegation of price-fixing authority to wine
merchanta. Under Mideal, “[a] state law or regulatory
scheme cannot be the basiz for antitrust immunity unless,
firat, the State has articulated a clear policy to allow the
anticompetitive conduct, and second, the State provides
active supervision of [the] anticompetitive conduct.” Ticor,
supra, at 631 (citing Mideal, supra, at 105).

Mideals clear articulation requirement is satisfied
“where the displacement of competition [is] the inherent,
logical, or ordinary result of the exercise of authority
delegated by the state legislature. In that scenario, the
State must have foreseen and implicitly endorsed the
anticompetitive effects as consistent with its policy goals.”
Phoebe Putney, 568 U. S, at ___ (slip op., at 11). The
active supervision requirement demands, inter alia, “that
state officials have and exercise power to review particular
anticompetitive acts of private parties and disapprove
those that fail to accord with state policy.” Patrick, supra,
L. 8., at 101.

The two requirements set forth in Mideal provide a
proper analytical framework to resolve the ultimate ques-
tion whether an anticompetitive policy is indeed the policy
of a State. The first requirement—clear articulation—
rarely will achieve that goal by itself, for a policy may
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satisfy this test yet still be defined at so high a level of
generality as to leave open critical questions about how
and to what extent the market should be regulated. See
Ticor, supra, at 836-837. Entities purporting to act under
state authority might diverge from the Btate's considered
definition of the public good. The resulting asymmetry
between a state policy and its implementation can invite
private self-dealing. The second Midcal requirement—
active supervision—seeks to avoid this harm by requiring
the State to review and approve interstitial policies made
by the entity claiming immunity.

Midcal's supervision rule “stems from the recognition
that ‘[w]here a private party is engaging in anticompeti-
tive activity, there is a real danger that he is acting to
further hisa own interests, rather than the governmental
interests of the State.”” Puafrick, supra, at 100. Concern
about the private incentives of active market participants
mnimates Mideal's supervision mandate, which demands
“realistic assurance that a private party's anticompetitive
conduct promotes state policy, rather than merely the
party’s individual interests.” Patrick, supra, at 101.

B

In determining whether anticompetitive policies and
conduct are indead the action of a State in its sovereign
capacity, there are instances in which an actor can be
excused from Midcal's active supervision requirement. In
Hallie v. Eau Claire, 471 U. 8. 34, 45 (1985), the Court
held municipalities are subject exclusively to Midcals
“‘clear articulation™ requirement. That rule, the Court
observed, is consistent with the objective of ensuring that
the policy at issue be one enacted by the State itselfl
Haillie explained that “[wjhere the actor is a municipality,
there is little or no danger that it is involved in & private
price-fixing arrangement. The only real danger is that it
will seek to further purely parochial public interests at the
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expense of more overriding state goals” 471 U S, at 47.
Hallie further observed that municipalities are electorally
accountable and lack the kind of private incentives charac-
teristic of active participants in the market. Sec id., at 45,
n. 8. Critically, the municipality in Hallie exercised a
wide range of governmental powers across different eco-
nomic spheres, substantially reducing the risk that it
would pursue private interests while regulating any single
field. See ibid. That Hollie excused municipalities from
Mideal's supervision rule for these reasons all but con.
firms the rule’s applicability to actors controlled by active
market participants, who ordinarily have none of the
features justifying the narrow exception Hallie identified.
See 4TL U. 8., at 45.

Following Goldfarb, Mideal, and Hallie, which clarified
the conditions under which Parker immunity attaches to
the conduct of a nonsovereign actor, the Court in Colum-
bia v. Omni Outdoor Advertising, Inc., 499 U, 8. 385,
addressed whether an otherwise immune entity could lose
immunity for conspiring with private parties. In Omni, an
aspiring billboard merchant argued that the city of Co-
lumbia, South Carolina, had violated the Sherman Act—
and forfeited its Parker immunity—by anticompetitively
conspiring with an established local company in passing
an ordinance restricting new billboard construction. 499
U. 8., at 367-368. The Court disagreed, holding there is
no “conspiracy exception” to Parker. Omni, supra, at 374,

Omni, like the cases before it, recognized the importance
of drawing a line “relevant to the purposes of the Sherman
Act and of Parker: prohibiting the restriction of compet:-
tion for private grin but permitting the restriction of
competition in the public interest.” 499 U. 8., at 378, In
the context of a municipal actor which, as in Hallfe, exer-
cised substantial governmental powers, Omni rejected a
conspiracy exception for “corruption” as vague and un-
workable, since “virtually all regulation benefits some



2 NORTH CARDLIMA STATE BD. OF DENTAL
EXAMINERS & FTC

Opinion of the Court

segments of the society and harms others™ and may in that
sensé be seén as “‘corrupt.”” 408 U, 8, at 377. Omni also
rejected subjective tests for corruption that would force a
“deconstruction of the governmental process and probing
of the official ‘intent’ that we have consistently m;ht to
avoid." [bid. Thus, whereas the cases premd.m.l it ad-
dressed the preconditions of Parker immunity and en-
mudmunnbmuw.ﬂmumqmy into nonsovereign
actors’ structure and incentives, Omni made clear that
recipients of immunity will not lose it on the basis of
ad hoc and ex post questioning of their motives for making
particular decisions.

Omni's holding makes it all the more necessary to en-
sure the conditions for granting immunity are met in the
first place. The Court’s two state-action immunity cases
dicided after Omni reinforce this point. In Ticor the Court
affirmed that Mideals limits on delegation must ensure
that “[a]ctual state involvement, not deference to private
price-fixing arrangements under the general auspices of
state law, is the precondition for immunity from federal
law." 504 U. 8, at 633. And in Phoebe Putney the Court
ohaerved that Mideals active supervision requirement, in
particular, is an essential condition of state-action immun-
ity when a nonsovereign actor has “an incentive to pursue
[its] own self-interest under the guise of implementing
state policies.” G568 U. 5., at ___ (slip op., at 8) (quoting
Hailie, supra, at 46=47). The lesson is clear: Mideals
active supervision test is an essentinl prerequisite of
Parker immunity for any nonsovereign entity—public or
private—controlled by active market participants.

C

The Board argues entities designated by the States as
agencies are sxempt from Mideals second requirement.
That premise, however, cannot be reconciled with the
Court’s repeated conclusion that the need for supervision
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turns not on the formal designation given by States to
regulators but on the risk that active market participants
will pursue private intereats in restraining trade.

State agencies controlled by active market participants,
who possess singularly strong private interests, pose the
very risk of self-dealing Midoal's supervision requirement
was created to address. See Areeda & Hovencamp 9227,
at 226, Thie conclusion does not gquestion the good faith of
state officers but rather is an assessment of the structural
risk of market participants’ confusing their own interests
with the State’s policy gpoals. See Pafrick, 486 U. 5., at
100-101.

The Court applied this reasoning to a state agency in
Goldfard. There the Court denied immunity to a state
agency (the Virginia State Bar) controlled by market
participants (lawyers) because the agency had “joined in
what is essentially a private anticompetitive activity” for
“the benefit of its members.” 421 U, 8, at 791, 782, This
emphasis on the Bar's private interests explains why
Goldfarb, though it predates Mideal, considered the lack
of supervision by the Virginia Supreme Court to be a
principal reason for denying immunity. See 421 U. 8., at
T91; see also Hoover, 466 U. 5., at 569 (emphasizing lack
of active supervision in Goldfark), Bates v. State Bar of
Ariz., 433 U. 8, 350, 361-362 (1977) (granting the Arizona
Bar state-action immunity partly because its “rules are
subject to pointed ré-examination by the policymaker™).

While Hallie stated “it is likely that active state super-
vision would also not be required” for agencies, 471 U. 8.,
at 48, n. 10, the entity there, as was later the case in
Cmni, was an electorally accountable municipality with
general regulatory powers and no private price-fixing
agenda. In that and other respects the municipality was
more like prototypical state agencies, not specialized
boards dominated by active market participants, In im-
portant regards, agencies controlled by market partici-
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pante are more similar to private trade associations vested
by States with regulatory authority than to the agencies
Hallie considered. And as the Court observed three years
after Hallie, “[t]here is no doubt that the members of such
associations often have economic incentives to restrain
competition and that the product standards set by such
associations have a serious potential for anticompetitive
harm.” Allied Tube, 486 U. &, at 500. For that reason,
those associations must satiefly Mideals active supervision
standard. See Midcal, 445 1. 8., at 106-106.

The similarities between agencies controlled by active
market participants and private trade associations are not
eliminated simply because the former are given a formal
designation by the State, vested with a measure of gov.
ernment power, and required to follow some procodural
rules. See Hallie, supra, at 39 (rejecting “purely formalis-
tic™ analysis). Paorker immunity does not derive from
nomenclature alone. When a State empowers a group of
active market participants to decide who can participate
in ite market, and on what terms, the need for supervision
is manifest. See Areeda & Hovencamp 9227, at 226. The
Court holds today that a state board on which a control-
ling number of decisionmakers are active market partici-
pants in the occcupation the board regulates must satisfy
Midcal's active supervision requirement in order to invoke
state-action antitrust immunity.

D

The State argues that allowing this FTC order to stand
will discourage dedicated cilizens from serving on state
agencies that regulate their own occupation. [ this were
go—and, for reasons to be noted, it need not be so—there
would be gome cause for concern, The States have a sov-
ereign interest in structuring their governments, see
(regory v. Asheroft, 501 1. 8. 452, 460 (1991), and may
conclude there are substantial benefita to staffing their
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agencies with experts in complex and technical subjects,
see Southern Motor Carriers Rate Conference, Inc. v. United
States, 471 U. 8. 48, 64 (1985). There 14, moreover, a long
tradition of citizens esteemed by their professional col-
leagues devoting time, energy, and talent to enhancing the
dignity of their calling.

Adherence to the idea that those who pursue a calling
must embrace ethical standards that derive from a duty
separate from the dictates of the State reaches back at
least to the Hippocratic Oath. See generally 5. Miles, The
Hippocratic Oath and the Ethics of Medicine (2004). In
the United States, there iz a strong tradition of profes-
sional sell-regulation, particularly with respect to the
development of ethical rules. Ses generally R, Botunds &
J. Dzienkowski, Legal Ethics: The Lawyer's Deskbook on
Professional Responsibility (2014); R. Baker, Before Bio-
ethice: A History of American Medical Ethics From the
Colonial Pericd to the Bicethics Revolution (2013). Den-
tista are no exception. The American Dental Association,
for example, in an exercise of “the privilege and obligation
of self-government,” has “call[ed| upon dentists to follow
high ethical standards,” including “honesty, compassion.
kindness, integrity, fairness and charity.” American
Dental Association, Principles of Ethics and Code of Pro-
fessional Conduct 3-4 (2012). State laws and institutions
are sustained by this tradition when they draw upon the
expertise and commitment of professionals.

Today's holding is not inconsistent with that idea. The
Board argues, however, that the potential for money dam-
ages will discourage members of regulsted occupations
from participating in state government. Cf Filarsky v.
Delia, 566 U. 8. __, ___ (2012) (slip op.. at 12) (warning
in the context of civil rights suits that the “the most tal-
ented candidates will decline public engagements if they
do not receive the same immunity enjoyed by their public
employee counterparts™), But this case, which does not
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present a claim for money damages, does not offer occasion
to address the question whether agency officials, including
board members, may, under some circumstances, enjoy
immunity from damages liability, See Goldfarb, 4210, 8.,
at T92, n. 22; see also Brief for Respondent 56. And, of
course, the States may provide for the defense and indem-
nification of agency members in the event of litigation.
States, furthermore, can ensure Porker immunity is
available to agencies by adopting clear policies to displace
competition; and, if agencies controlled by active market
participants interpret or enforce those policies, the States
may provide active supervision. Precedent confirma this
principle. The Court has rejected the argument that it
would be unwise to apply the antitrust laws to professional
regulation absent compliance with the prerequisites for
invoking Parker immunity:
“[Respondents] contend that effective peer review is
essential to the provision of quality medical care and
that any threat of antitrust liability will prevent phy-
sicians from participating openly and actively in peer-
review proceedings. This argument, however, essen-
tially challenges the wisdom of applying the antitrust
laws to the sphere of medical care, and as such is
properly directed to the legialative branch. To the ex-
tent that Congress has declined to exempt medical
peer review from the reach of the antitrust laws, peer
review is immune from antitrust scrutiny only if the
State effectively has made this conduct its own.” Pat-
rick, 486 U, B. at 105-106 (footnote omitted).

The reasoning of Patrick v. Burget applies to this case
with full force, particularly in light of the risks licensing
boards dominated by market participants may pose to the
free market. See generally Edlin & Haw, Cartels by An-
other Name: S8hould Licensed Occupations Face Antitrust
Scrutiny? 162 U. Pa. L. Rev. 1003 (2014).
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The Board does not contend in this Court that its anti-
competitive conduct was actively supervised by the State
or that it should receive Parker immunity on that basis.

By statute, North Carolina delegates control over the
practice of dentistry to the Board. The Act, however, says
nothing about teeth whitening. a practice that did not
exist when it was passed. After receiving complaints from
other dentists about the nondentists' cheaper services, the
Board's dentist members—some of whom offered whiten-
ing services—acted to expel the dentists’ competitors from
the market. In so doing the Board relied upon cease-and-
desist letters threatening criminal liability, rather than
any of the powers at its disposal that would invoke over-
gight by a politically accountable official. With no active
supervision by the State, North Carolina officials may well
have been unaware that the Board had decided teeth
whitening constitutes “the practice of dentistry” and
sought to prohibit those who competed against dentists
from participating in the teeth whitening market. Whether
or not the Board exceeded 1ts powers under Morth Carolina
law, ef. Omni, 499 U, 8., at 371-372, there is no evidence
here of any decision by the State o initiate or concur with
the Board's actions against the nondentists,

w

The Board does not claim that the State exercised ac-
tive, or indeed any, supervision over its conduct regarding
nondentist testh whiteners; and, as a result, no specific
supervisory systems can be reviewed here. [t suffices to
note that the inguiry regarding active supervision is flexi-
ble and context-dependent. Active supervision need not
entail day-to-day involvement in an agency’s operations or
micromanagement of its every decision. Rather, the ques-
tion is whether the Btate’s review mechaniems provide
“realistic assurance” that a nonsovereign actor’s anticom-
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petitive conduct “promaotes state policy, rather than merely
the party’s individual intereats™ Potrick, supra, at 100—
101; see also Ticor, 504 U, 5., at 639-640.

The Court has identified only a few constant require-
ments of active supervision: The supervisor must review
the substance of the anticompetitive decision, not merely
the procedures followed to produce it, see Pafrick, 486
U. 5., at 102-103; the supervisor must have the power to
veto or modify particular decisions to ensure they accord
with state policy, see ibid.; and the “mere potential for
state supervision is not an adequate substitute for a deci-
sion by the State,” Ticor, supra, at 638, Further, the state
supervisor may not itself be an active market participant.
In general, however, the adequacy of supervision other-
wise will depend on all the circumstances of a case.

L] L] L

The Sherman Act protects competition while also re-
specting federalism. It does not authorize the States to
abandon markets to the unsupervised control of active
market participants, whether trade associations or hybrid
agencies. If a State wanta to rely on active market partic-
ipants as regulators, it must provide active supervision if
state-action immunity under Parker 18 to be invoked.

The judgment of the Court of Appeals for the Fourth
Circuit is affirmed.

It iz g0 ordered.
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EXAMINERS, PETITIONER v. FEDERAL
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JUSTICE ALITO, with whom JUSTICE SCALIA and JUSTICE
THOMAS join, dissenting.

The Court's decigion in this case is based on a serious
misunderstanding of the doctrine of state-action antitrust
immunity that this Court recognized more than 60 years
ago in Parker v. Brown, 317 U, 8. 341 (1943). In Parker,
the Court held that the Sherman Act doos not prevent the
States from continuing their age-old practice of enacting
measures, such as licensing requirements, that are de-
signed to protect the public health and welfare. [Id., at
3562. The case now before us involves precisely this type of
state regulation—MNorth Carolina's laws governing the
practice of dentistry. which are administered by the North
Carolina Board of Dental Examiners (Board).

Today, however, the Court takes the unprecedented step
of holding that Parker does not apply to the North Caro-
lina Board because the Board is not structured in a way
that merits a good-government seal of approval; that is, it
is made up of practicing dentists who have a financial
incentive to use the licensing laws to further the financial
interests of the State's dentists. There is nothing new
about the structure of the North Carolina Board. When
the States first created medical and dental boards, well
before the Sherman Act was enacted, they began to staff
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them in this way.! Nor is there anything new about the
suspicion that the North Carolina Board—in attempting to
prévent persons other than dentists from performing
tecth-whitening procedures—was serving the interesta of
dentists and not the public. Professional and occupational
licensing requirements have often been used in such &
way.? But that is not what Parker immunity is about.
Indeed, the very state program involved in that case was
unguestionably designed (o benefit the regulated entities,
California raisin growers.

The gquestion before us is not whether such programs
serve the public interest. The gquestion, instead, is whether
this case is controlled by Parker, and the answer to that
question is clear. Under Parker, the Sherman Act (and
the Federal Trade Commission Act, see FTC v. Ticor Tirle
Ins. Co., 504 U. 8. 621, Eﬂ#[lﬂﬂﬁ}dﬂhﬂlppljmmm
agencies; the North Carolina Board of Dental Examiners
is & state agency; and that is the end of the matter. By
straying from this simple path, the Court has not only
distorted Parker; it has headed into a morass. Determin-
ing whethor a state agency is structured in a way that
militates against regulatory capture i& oo easy task, and
there 13 reason to fear that today's decision will spawn
confusion. The Court has veered off course, and therefore
I cannot go along.

18 White, Histery of Oral and Dental Scence in Amerwa 187-
204 (IB76) (detailing earliesi American regulstions of the practics of
dantiatryl,

! Bew, ¢.8.. B Shrylock, Medical Licensing in America 29 (1967) (Shry-
bock) (detailing the deterioration of hoensing regimes in the mid- 19th
ceniury, in part out of concerns about restraints on tradel; Gellhorn,
The Abuse of Occupstional Licensing, 44 U, Chi L. Rev. B (1976
hﬂ,lmhhﬂh-lﬂlhrﬂ“ﬂfﬂiﬂﬂlm 21 J. Law
& Econ. 187 {1875
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In order to understand the nature of Parker state-action
immurity, it is helpful to recall the constitutional land-
scape in 1890 when the Sherman Act was enacted. At
that time, this Court and Congress had an understanding
of the scope of federal and state power that is very differ.
ent from our understanding today. The States were un-
derstood to possess the exclusive authority to regulate
“their purely internal affairs.” Leisy v. Hardin, 135 U. 8.
100, 122 (1890). In exercising their police power in this
area, the States had long enacted measures, such as price
controls and licensing requirements, that had the effect of
restraining trade.®

The Sherman Act was enacted pursuant to Congresg
power to regulate interstate commerce, and in passing the
Act, Congress wanted to exercise that power “to the ut-
most extent.” [nited States v. South-Eastern Underwrit-
ers Assn., 322 U, S 533, 558 (1944). DBut in 1890, the
understanding of the commerce power was far more lim-
ited than it is today. See, eg., Kidd v. Pearson, 128 U, 8.
1, 17=18 (1888). As a result, the Act did not pose a threat
to traditional state regulatory activity.

By 1943, when Parker was decided, however, the situa-
tion had changed dramatically. This Court had held that
the commerce power permitted Congress to regulate even
local activity if it “exerts a substantial economic effect on
interstate commerce.” Wickard v. Filburn, 317 U. 8, 111,
126 (1942). This meant that Congress could regulate
many of the matters that had once been thought to fall
exclusively within the jurisdiction of the States. The new
interpretation of the commerce power brought about an
expansion of the reach of the Sherman Act. See Hospital

i8ss Handler, The Cuarrent Attack on the Porker v, Bropn Btate
Action Doctrine, T8 Colum. L. Rev. 1, 4=8 (1976 (calleciing casea),
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Building Co. v. Trustees of Rex Hospital, 425 U. 8. 738,
743, n. 2 (1976) (“[D]ecisions by this Court have permitted
the reach of the Sherman Act to expand along with ex-
panding notions of congressional power™). And the ex-
panded reach of the Sherman Act raised an important
gquestion. The Sherman Act does not expressly exempt
States from its scope. Does that mean that the Act applies
to the States and that it potentially outlaws many tradi-
tional state regulatory measures? The Court confronted
that question in Parker.

In Parker, a raisin producer challenged the California
Agricultural Prorate Act, an agricultural price support
program. The California Act authorized the creation of an
Agricultural Prorate Advisory Commission (Commisgion)
to establish marketing plans for certain agricultural com-
modities within the State. 317 U, 8., at 346-347. Raisins
were among the regulated commodities, and so the Com-
misgion established a marketing program that governed
many aspects of raisin sales, including the quality and
quantity of raisins sold, the timing of gales, and the price
at which raisins were sold. [Id., at 347-348. The Parker
Court assumed that this program would have violated “the
Sherman Act if it were organized and made effective solely
by virtue of a contract, combination or conspiracy of pri-
vate persons,” and the Court also assumed that Congress
could have prohibited a State from creating a program like
California's if it had chosen to do s0. [d., at 350, Never-
theless, the Court concluded that the California program
did not violate the Sherman Act because the Act did not
eircumscribe state regulatory power. Id., at 351.

The Court's holding in Parker was not based on either
the language of the Sherman Act or anything in the legis-
lative history affirmatively showing that the Act was not
meant to apply to the States. Instead, the Court reasoned
that “[i]n & dual system of government in which, under the
Conatitution, the states are sovereign, save only as Con-
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gress may constitutionally subtract from their authority,
an unexpressed purpose to nullify a state’s control over its
officers and agents is not lightly to be attributed to Con-
gress.” 317 U. S, at 351. For the Congress that enacted
the Sherman Act in 1880, it would have been a truly radi-
cal and almost certainly futile step to attempt to prevent
the States from exercising their traditional regulatory
authority, and the Parker Court refused to assume that
the Act was meant to have such an effect,

When the basis for the Porker state-action doctrine is
understood, the Court's error in this case is plain. In
1890, the regulation of the practice of medicine and den-
tistry was regarded as falling squarely within the States’
sovereign police power. By that time, many States had
established medical and dental boards, often staffed by
doctors or dentists,' and had given those boards the au-
thority to confer and revoke licenses.® This was quintes-
sential police power legislation, and although state laws
were often challenged during that era under the doctrine
of substantive due process, the licenaing of medical profes-
sionals easily survived auch assaults. Just one year before
the enactment of the Sherman Act, in Dent v. West Vir-
ginia, 120 U. 8. 114, 128 (1889), this Court rejected such a
challenge to a state law requiring all physicians to obtain
a certificate from the state board of health attesting to
their qualifications. And in Hawker v. New York, 170
U.8. 180, 192 (1898), the Court reiterated that a law

1 Bhryvbock 54-55; D. Jobnson and H. Choudry. Medical Licensing and
Mecipline in Amersca 23-24 (2012),

4ln Houcher v. New York, 170 U 5, 180 (1868), the Court cited state
lawes authorizing such boards to refuse or revols medical lcenses. 4.,
wt 191=1583 n. 1. See also Dewglas v. Noble, 361 L. B LGS, 168 (1923
la lmﬂ:-ll'iﬂlmd'“"llhiqmwthtqlrm
persons should practice dentistry” and “vested the authorty to licenss
in & board of examiners, consiating of five practicing dentists™),
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specifying the qualifications to practice medicine was
clearly a proper exercise of the police power, Thus, the
North Carolina statutes establishing and specifying the
powere of the State Board of Dental Examiners represent
precisely the kind of state regulation that the Parker
exemption was meant to immunize.

Il

As noted above, the only question in this case is whether
the North Carolina Board of Dental Examiners is really a
state agency, and the answer to that question is clearly
Ves.

» The North Carolina Legislature determined that the
practice of dentistry “affect[s] the public health, safety
and welfare” of Morth Carolina's citizens and that
therefore the profession should be “subject to regula-
tion and control in the public interest” in order to en-
sure “that only qualified persons be permitted to
practice dentistry in the State.™ N. C. Gen. Stat. Ann.
§90-22(a) (2013).

* To further that end, the legislature created the North
Carolina State Board of Dental Examiners “as the
agency of the State for the regulation of the practice
of dentistry in th[e] State.” §90-22(h).

# The legislature specified the membership of the
Board. §90-22(c). It defined the “practice of dentis-
try.” §90-28(b), and it set out standards for licensing
practitioners, §90-30. The legislature also set out
standards under which the Board can initiate disci-
plinary proceedings against licensees who engage in
certain improper acts. §90—41(a).

* The legislature empowered the Board to “maintain an
action in the name of the State of North Carolina to
perpetually enjoin any person from ... unlawfully
practicing dentistry.” §90-40.1(a). It authorized the
Board to conduct investigations and to hire legal
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counsel, and the legislature made any “notice or
statement of charges against any licensee™ a public
record under state law. §§ 90—41(d)—(g).

* The legislature empowered the Board “to enact rules
and regulations governing the practice of dentistry
within the State,” consistent with relevant statutes.
§90—48. It has required that any such rules be in-
cluded in the Board's annual report, which the Board
must file with the North Carolina secretary of state,
the state attorney general, and the legislature's Joint
Regulatory Reform Committee. §93B-2. And if the
Board fails to file the required report, state law de-
mands that it be automatically suspended until it
does so. [hid,

As this regulatory regime demonstrates, North Caro-
lina's Board of Dental Examiners is unmistakably a state
agency created by the state legislature to serve a pre-
scribed regulatory purpose and to do so using the State's
power in cooperation with other arms of state government.

The Board is not a private or “nonsovereign” entity that
the State of North Carolina has attempted to immunize
from federal antitrust scrutiny. Parker made it clear that
a Btate may not “‘give immunity to those who violate the
Sherman Act by authorizing them to violate it, or by de-
claring that their action is lawful™ Anfe, at 7 (quoting
Parker, 317 U. 8., at 351). When the Parker Court disap-
proved of any such attempt. it cited Northern Securities
Co, v, Uniled Stafes, 193 U, 8. 197 (1904), to show what it
had in mind. In that case, the Court held that a State's
act of chartering a corporation did not shield the corpora-
tion's monopolizing activities from federal antitrust law.
Id., at 344=345. Nothing similar is involved here. North
Carolina did not authorize a private entity to enter into an
anticompetitive arrangement; rather, North Carolina
created a state agency and gave that agency the power to
regulate a particular subject affecting public health and
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aafety.

Nothing in Parker supports the type of inguiry that the
Court now prescribes. The Court crafts a test under which
state agencies that are “controlled by active market partic-
ipants,” ante, at 12, must demonstrate active state super-
vision in order to be immune from federal antitrust law.
The Court thus treats these state agencies like private
entities. But in Porker, the Court did not examine the
structure of the California program to determine if it had
been captured by private interests. If the Court had done
g0, the case would certainly have come out differently,
because California conditioned its regulatory measures on
the participation and approval of market actors in the
relevant industry.

Establishing a prorate marketing plan under Califor-
nia's law first required the petition of at least 10 producers
of the particular commodity. Parker, 317 U. 5., at 346. If
the Commission then agreed that a marketing plan was
warranted, the Commission would “select a program
committee from among nominees chosen by the qualified

= Ibid. (emphasiz added). That committes
would then formulate the proration marketing program,
which the Commission could modify or approve. But even
after Commission approval, the program became law (and
then, automatically) only if it gained the approval of 85
percent of the relevant producers, representing at least 51
percent of the acreage of the regulated crop. Id.. at 347.
This scheme gave decigive power to market participants.
But despite these aspects of the California program, Par-
ker held that California was acting as a ""IM"I'I‘HIII when
it “adopt[ed] and E_nl'nrc[!dl the prorate program.” Id., at
362. This reasoning is irreconcilable with the Court's
today.

Il

The Court goes astray because it forgets the origin of the
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Parker doctrine and is misdirected by subsequent cases
that extended that doctrine (in certain circumstances) to
private entities, The Court requires the North Carclina
Board to satisfy the two-part test set out in California
Retail Liguor Dealers Assn, v. Mideal Aluminum, Inc., 446
U. 8, 97 (1980). but the party claiming Parker immunity in
that case was not a state agency but a private trade asso-
ciation. Such an entity is entitled to Parker immunity,
Midcal held, only if the anticompetitive conduct at issue
was both “‘clearly articulated'™ and “‘actively supervised
by the State itself.™” 445 U. 8., at 105. Those require-
ments are needed where a State authorizes private parties
to engage in anticompetitive conduct. They serve to iden-
tify those gituations in which conduct by private parties
can be regarded as the conduct of a State. But when the
copduct in question is the conduct of a state agency, no
such inquiry is required.

This case falls into the latter category, and therefore
Mideal is inapposite. The North Carolina Board is not a
private trade association. It is a state agency, created and
empowered by the State to regulate an industry affecting
public health. It would not exist if the State had not
created it. And for purposes of Parker, ita membership is
irrelevant; what matters is that it is part of the govern-
ment of the sovereign State of North Carolina.

Our decision in Hallie v. Eau Claire, 471 U. 8. 34 (1985),
which involved Sherman Act claims against a municipal-
ity, not a Btate agency, is similarly inapplicable. In Hal-
fie, the plaintiff argued that the two-pronged Mideal test
should be applied, but the Court disagreed. The Court
acknowledged that municipalities “are not themselves
sovereign.” 471 U, 8., at 38, But recognizing that a munic-
ipality iz “an arm of the State,” id., at 45, the Court held
that a municipality should be required to satisfy only the
first prong of the Midcal test (requiring a clearly articu-
lated state policy), 471 U. 8., at 46. That municipalities
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are not soversign was critical to our analysis in Hallie,
and thus that decision has no application in a case, like
this one, iInvolving & state agency.

Here, however, the Court not only disregards the North
Carolina Boards status as a full-fledged state agency; it
treats the Board less favorably than a municipality. This
is puzzling. States are sovereign, Northern Ins. Co. of
N. Y. v. Chatham County, 547 U. 8. 189, 193 (2006), and
California’s sovereignty provided the foundation for the
decision in Paorker, supra, at 362, Municipalities are not
sovereign. Jinks v. Richland County, 538 U. 8. 456, 456
(2003), And for this reason, federal law often treats mu-
nicipalities differently from States. Compare Will v. Mich-
igan Dept. of Siate Police, 491 U.8. 58, Tl (1989)
(“[N]either a State nor its officials acting it their official
capacities are ‘persons’ under [42 U. 8. C.] §1983%), with
Monell v. City Dept. of Social Servs., New York, 436 U. 8.
658, 694 (1978) (municipalities liable under -!11!3 where
“sxecution of a government’s policy or custom . . . inflicts
the injury”).

The Court recognizes that municipalities, although not
sovereign, nevertheless benefit from a more lenient stand-
ard for state-action immunity than private entities. Yet
under the Court’s approach, the Morth Carolina Board of
Dental Examiners, a full-Nedged state agency, 1& treated
like & private actor and must demonstrate that the State
actively supervises its actions,

The Court’'s analysis seems to be predicated on an as-
gessment of the varving degrees to which a municipality
and a state agency like the North Carolina Board are
likely to be captured by private interests. But until today,
Parker immunity was never conditioned on the proper use
of state regulatory authority. On the contrary, in Colum-
bia v. Omni Outdoor Adverfising, Imc., 499 U. 5. 365
(1991), we refused to recognize an exception to Parker for
cmsos in which it was shown that the defendants had
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engaged in a conspiracy or corruption or had acted in a
way that was not in the public interest. Id., at 374. The
Sherman Act, we said, is not an anticorruption or good-
government statute. 499 U, 5., at 398, We were unwilling
in Omni to rewrite Parker in order to reach the allegedly
abusive behavior of city officials. 499 U. 8, at 374-379.
But that is essentially what the Court has done here.

11}

Not only is the Court's decision inconsistent with the
underlying theory of Parker; it will create practical prob-
lems and is likely to have far-reaching effects on the
States’ regulation of professions. As previously noted,
state medical and dental boards have been staffed by
practitioners since they were first created, and there are
obvious advantages to this approach. [t is reasonable for
States to decide that the individuals best able to regulate
technical professions are practitioners with expertise in
those very professions. Staffing the State Board of Dental
Examiners with certified public accountants would cer-
tainly lessen the risk of actions that place the well-being of
dentists over those of the public, but this would also com-
promise the State’s interest in sensibly regulating a tech-
nical profession in which lay people have little expertise,

As a result of today's decision, States may find it neces-
gary to change the composition of medical, dental, and
other boards, but it is not clear what sort of changes are
needed to eatisfy the test that the Court now adopts. The
Court faults the structure of the North Carolina Board
because “active market participants” constitute “a control-
ling number of [the] decisionmakers,” ante, at 14, but this
test raises many questions.

What is a “controlling number™ [s it & majority? And if
so, why does the Court eschew that term? Or does the
Court mean to leave open the possibility that something
less than a majority might suffice in particular eircum.
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stances? Buppose thal active market participants consti-
tute a voting bloc that is generally able to get ita way?
How about an obstructionist minority or an ngency chair
empowered to set the agenda or veto regulations?

Who is an “active market participant™ If Board mem-
bers withdraw from practice during a short term of service
but typically return to practice when their terms end, does
that mean that they are not active market participants
during their period of service?

What is the scope of the market in which a member may
not participate while serving on the board” Must the
market be relevant to the particular regulation being
challenged or merely to the jurisdiction of the entire agency?
Would the result in the present case be different if &
majority of the Board members, though practicing den-
tists, did not provide teeth whitening services? What if
they were orthodontists, periodontists, and the like? And
how much participation makes a person “active” in the
market”

The answers to these questions are not obvious, but the
States must predict the answerz in order to make in-
formed choices about how to constitute their agencies.

I suppose that all this will be worked out by the lower
courts and the Federal Trade Commission (FTC), but the
Court’s approach raises a more fundamental question, and
that is why the Court's inquiry should stop with an exam-
ination of the structure of a state licensing board. When
the Court asks whether market participants confrol the
North Carolina Board., the Court in essence is asking
whether this regulatory body has been captured by the
entities that it is supposed to regulate. Regulatory cap-
ture can oecur in many waye® B0 why ask only whether

8w, o g, B Moll, Reforming Regulation 40-49, 48 (1971); J. Wilson,
The Politics of Hegpulation AS7-304 (1980). ledesd, it has even besn
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the members of a board are active market participants?
The answer may be that determining when regulatory
capture has occurred is no simple task. That answer
provides a reason for relieving courts from the obligation
to make such determinations at all. It does not explain
why it 18 appropriate for the Court to adopt the rather
crude test for capture that constitutes the holding of to-
day's decision.

v

The Court has created a new standard for distinguish-
ing between private and state actora for purposes of fed-
eral antitrust immunity. This new standard is not true to
the Porker doctrine; it diminishes our traditional respect
for federaliem and state sovereignty; and it will be difficult
to apply. [ therefore respectfully dissent.

charged that the FTC, which brought thas case, has been captured by
entities over which it has jurisdiction. Bee E. Cox, *The Mader Report”
on the Federal Trade Commission vii-xiv (196595; Fosner, Federal Trade
Commissbon, Chi. L. Hev. 47, 8284 (1968)
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To whom it may concerm:

My name is Andrew Mickelen. | am a seventh generation idaho Potato Farmer, My family operation
has focused on idaho Potato production for far longer than | have been alive. While we grow some
other crops, potatoes are our passion and focus. From gur humble beginnings we now grow seed
potatoes, grow commencial fresh and process potatoes, package potatloes and process potatoes. Cur
livelihood literally depends on the success of the idaho Potato markets price and demand. Without
potatoes our operation could not succeed. ‘While many could say they depend on the ldaho Potato as
miuch a3 we do, no one could say they depend on it more. Our comments and pushes for changes
within the commission is not a reckless attempt o destroy the idaho Potato. Instead, we are pushing
for changes so that the Idaho Potato can thrive through my lifetime and the ifetimes of my children,

in order for the continued success of the Idaho Potato changes must be made. Réprésentation on the
idaho Potato Commission is key., Whenever an issue arises about the idaho Potato everyons turns first
ta the idaho Potato Commission. That is why it is 3o important that we have proper representation on
the commission. Additionally, ~2.5% of our cost of growing each crop of potatoes is our dues to the
idaho Potato Commission, Anyone who farms knows that 2.5% can be the difference between making it
or breaking it farming. We pay approximately $50 an acre for the commission.

it can not be guestioned that the idaho Potato Commission has helped bulld and strengthen the idaho
Potato, The commission must be given credit for their accomplishments over the years. 'We would not
be where we are today without the Idaho Polato Commission.

The current election and makeup of commissioner districts does not provide fair or equal representation
to idaho Potato Growers. The districts are unevenly split. The election of commissioners is politicized
by having the governor select one out three names submitied. We can never trust that the
commissioner we are voting for will be put on the commission. Currently, growers controd 5 of the 9
commissioner seats. The IPC tax i intended to charge the growers, processar, and shippers. While
farmers all wish that when an additional cost is added bo thekr operation they could pass it on 1o the
consumers, the reality is the farmer is the one who ends up paying. Whether that means we have to cut
costs elsewhere or find ways to be more productive. Farmers end up footing the bill.

The Washington Potato Commission is designed with the farmers in mind. 3 of their 15 commissioners
are growers. 5 commissioners are appointed by the 3 grower commissioners. The 15™ commissioner is
appointed by the Washington Department of Ag. Their commissioners are directly elected by their
growers. If the commission is not running the way the growers want then the growers can put in the
commiasioners they want. Because the commissioners are elected directly they are far more
accountable to growers than thiey ane the gowernor.

The idaho Potats Commission has carved out 2 seats for processors and 2 seats for shippars on the
commission. In the state there are 9 Licensed Fresh idaho Potato Processors. 22% of processors are
represented at all times. In the state there are about 40 Licensed Fresh idaho Potato Shippers. 5% of
sheds sre represented at all times by commisuloners. Adsuming an sverage of 500 acres of potatoss per
farmer there would be 640 potato farmers in ldaho. Less than 1% of growers are represented on the
commission. This does not sound like one man one vobe.



it is timee for groweers to be in control of the commission. Growers ané smart and capable enough to be
able to vote for the proper industry representatives to put on the commission, to think about more than
Just their farm, to be able to decide what is the right amount to spend on marketing. W growers mess up
the commission they will be the ones who pay the price. Let growers have the power to decide their
own fate. f shippers and processors are going to have guaranteed seats on the commission ket the
growers vote them in. The growers most appropriately represent processors and shippers. The
processors and shippers get every polato they use from growers.

If we can resclve these concerns on the commission we can move the idaho Potato forward to greater
success than ever before. idaho Growers have built that brand by working as hard and diligently as they

do to provide the highest quality potato.

Andrew Michelsen
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WAC 16-516-020
Potato commission.

{1) Establshment and membership. A polato commission is hereby established to
administer thes marketing order which shall be composed of nine members who shall be
producers elected from disiricts as provided in subsections (2) and (3) of this saction and five
membears who shall be appointed by the slected producer members as provided in subsaction
(4) of this section. In addithion, the director shall appoint one member to the commission o
represent the director as a voting member of the commission.

(2) Rapresentative districts. For the purpose of nomination and salection of producer
mambers of the commission, the affected area of the state of Washington shall be divided inlo
three representative disiricts as follows.

(@) “District No. 1* shall be and include the counties of Douglas, Chelan, Okanogan,
Grant, Adams, Ferry, Stevens, Pend Oreille, Spokane, Yhitman and Lincoin,

{b) "District No. 2" shall be and include the counties of Kittitas, Yakima, Klickitat,
Benton, Franklin, Walla Walla, Columbia, Garfield, and Asotin,

{c) "District No. 3" shall be and include the counties of Skagit and all other counties in
the state of Washington.

{3) Elected mambership. Producer members shall be elected from Ihe districts as

fiollowis:

{a) Positions 1, 2, 3, and 4 shall be elected from Distnict No. 1.

{b) Positions 5, 6, 7, and 8 shall be elected from District No. 2.

(c) Position 9 shall be slected from District No. 3.

(4) Appointed membership.

(a) Positions 10, 11, 12, 13, and 14 shall be appointed by the elecied producers as
provided in subsections (1) and (5)(b) of this section.

(b) Position 15 shall be appointed by the director as provided in subsection (1) of this
saction.

(5) Membership qualificabions. Commission members shall be citizens and residents of
this state, over the age of eighteen years

{a) Producer members of the commission shall be producers of potatoes in the destnct
in and for which they are nominated and elected. The producer members shall be and have
been actively engaged in producing potatoes for a period of at least three years, and shall
derive a substantal proportion of their incomes from the sale of potatoes. A producer member
of the commission must have paid an assessment fo the commission on polatoes in each of
the preceding three calendar years. The gualifications of producer members of the
commission as herein set forth must continue during their term of office.

{b) Members of the commission appointed by the elected producers to positions 10,
11, 12, 13, and 14 shall be potato producers or handlers or others active in matters directly
relating to Washingion state potatoes and have a demonstrated record of service in the potato
ndustry in Washngton state

{8) Term of office. The term of office of the elected and appointed producer members
of the commission shall be three years from the date of their election or appointment and unitil
their successors are elected or appointed and qualified Commencing on July 1, 2005, the
termn of office for members of the commission shall be as follows: Positions 1, 5 and 7 shall
terminate June 30, 2008; positions 3, 4 and § shall terminate June 30, 2008, positions 2, 8
and 9 shall terminate June 30, 2007; positions 10 and 11 shall terminate June 30, 2008,
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positions 12 and 14 shall terminate June 30, 2006, and position 13 shall terminate June 30,
2007

(T} Nomination and election of commission members. Nomination and election of
commission members shall be as set forth in the act and specified by the director, Dates will
be sel as follows:

(@) Not eardier than March 18 and nol |ater than April 2 of sach year, the direcior shall
give notice by mail to all producers in each district in which one or more open positions will
occuwr in the commission and call for nominaticns. Nominating peliions shall be signed by five
parsons qualified 1o vote for such candidates. Such notice shall state the final date for filing
said petitions which shall be not earlier than April 7 and not later than April 12 of each year.

(b) Mot eardier than April 17 and not later than May 2 of each year, the director shall
mail ballots 1o all affected producers in each district in which one or more open positions will
occur. Ballots must be recerved by the director not later than June 1 of such year. Such mailed
baflot shall be conducted in a manner so that it shall be a secret ballot in accordance with
rules adoplad by the director. An affectad producer is entitied to one vote.

(c) Each appointed producer member of the commission shall be elected by majority
vole of the elected commissioners in a public vote at a public meeting held within ninety days
prior to the expiration of the appointed meamber's term.

(8) Vacancies. In the svent of a vacancy on the board in an slected or commission-
appointed position, the remaining members shall select a qualified parson to fill the unexpired
term. The appointment shall be made at the board's first or second meeling after the position
becomes vacant. Any member 5o appoiniad shall senve untl the normal axpiration of his or
har terrm.

(9) Powers and duties of commission. The commission shall have the following powers
and duties:

{a) To administer, enforce, direct and control the provisions of this marketing order and
of tha act relating thereto,

{b) To elect a chairman and such other officers as the commission may deem
advisable, and to select subcommittees of commission members;

{c) To adopt, rescind, and amend rules reasonably necessary for the administration
and operation of the commission and the enforcemant of its dubes under this markating order;
{d) To amploy and discharge at its discretion such administrators and additonal
personnel, attomeys, research agencies and other persons and firms that it may deem

appropnate and pay compensation to the same;

(&) To acquire personal property and lease office space and other necessary real
property and transfer and convey the same;

{f) To institute and maintain in its own name any and all legal actions, including actions
by injunction, mandatory injunction or civil recovery, or proceedings bafore administrative
tribunals or other governmental authorities necessary to carry out the provisions of the act and
of this marketing order;

{g) To keap accurate records of all its receipts and disbursaments, which records shadl
be open to inspection and audit by the department and other legal agences of the state and
make annual reports therefrom to the state auditor,

(h) To bormow money and incur indebtedness;

(i) To make nacessary disbursemants for routing operating expenses,
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{1} To collect the assessmeants of producers as provided in this marketing order and 1o
axpand the same in accordance with and to effectuate the purposes of the act and this
markating order,

(k) To prepare a budget or budgets covering anticipaled income and expenses to be
incumred in camying oul the provisions of this marketing order during each fiscal year. The
commission, al leas! forty-five days prior to the beginning of its fiscal year, shall prepare and
submit to the director its budget, research plan, and its commodity-related education and
training plan

(1) To accept and receive gifts and grants from private persons or private and public
agencies and expend the same to effectuate the purposes of the act and this order;

{m) To work cooperatively with other local, state, and federal agencies; universities;
and nabonal organizations for the purposes set forth in this marketing order;

{n) To enter into contracts or interagency agreements with any private or public
agency, whether faderal, state, or local, 1o carry out the purposes set forth in this marketing
order. Personal service contracts must comply with chapler 39.29 RCW.

{0) To enter into contracts or agreemeants for research in the production, imgabon,
products,

(p) To retain in emergent situations the sarvices of private legal counsal to conduct
lagal actions on bahalf of the commission. The relention of a private attorney is subject to
review by the office of the attomey general,

(q) To participate in international, federal, state, and local hearings, meetings, and
other proceedings relating to the production, irigation, manufacture, regulation, transpartation,
distribution, sale or usa of potatoes as requested by any elected official or officer or employee
of any agency and as authorized under RCW 42.17.180, including the reporting of those
activities to the public disclosure commission;

(r) To assist and cooperate with the department or any olher local, siate, or fedaral
government agency in the invesligation and control of exotic pests and diseases that could
damage or affect trade of the affecled commodity;

(s) To acquire or own intellectual property fghts, licenses, or patents and to collect
royalties resulting from commission-funded research related o the affected commaodity,

(1} To engage in appropriate fund-raising activities for the purpose of supporting
activities of the commission authorized by this markating order,

{u} To establish a foundation using commission funds as grant money for the purposes
astablished in this marketing order;

(v} To maintain a list of the names and addresses of affected producers that may be
compiled from information used to collect assassmants under the provisions of this marketing
order and data on the value of each producer's production for a minimum three-year period
pursuant o RCW 15.66.140(18);

{w) To maintain a list of the names and addresses of persons who handle potatoes
within the affected area and data on the amount and value of the potatoes handled by each
person pursuant to RCW 15.66.140(15) for & minimum three-year penod;

{x) To maintain a list of names and addresses of all affecied persons who produce
potatoes and the amount, by unit, of polatoes produced during the past three years pursuant
o RCW 15.86.143(1);

(v} To maintain a list of all persons who handle potatoes and the amount of potatoas
handled by each person dunng the past three years pursuant to RCW 15.66.143(2);

hitp://apps.leg. wa. gov/wac/defaultaspx cite=16-516-020 8/1/2018



WAC 16-516-020: Potato commission. Paged of 7

iz) To check records of producers or handlers of the affected commodity during normal
business hours 1o determine whether the appropriate assessment has been paid; and

(aa) To exercise such other powers and perform such other dubes as are necessary
and proper to effectuate the purposes of the act and of this order.

(10} Procedure for commission

(a) The commission shall by resolution establish a headquarters which shall continue
as such unless and until o changed by the commiéssion, at which headquarters shall be kept
the books, records and minutes of the commission meetings.

{b) The commission shall hold regular meetings al least quarterly, with the time and
date thereof to be fixed by the resolution of the commission. Notice of the meetings shall be
published in the polato commission newsletier and sent to the appropnate general and
agricultural media outlets.

(c) The commission may hold such special meetings as it may deem advisable and
shall establish by resolution the time, place and manner of calling such special meetings with
reasonable notice as required in RCW 42.30.080

{d} Any action laken by the commission shall require the majority vole of the members
present, prowided a quorum s present.

(&) A quorum of the commission shall consist of at least nine members

(f) No members of the commission shall receive any salary or other compensation from
the commission, except that each member shall be paid a specified sum 1o be determined by
resclution of the commission, which shall not exceed the compensation rate set by RCW
43.03.230 or state travel axpense rates in accordance with RCW 43.03.050 and 43.03.060 for
each day spent in actual altendance at or traveling to and from meetings of the commission or
on special assignments for the commission, except the commission may adopt by resolution
provisions for reimbursement of actual travel expenses incurred by members of the
commission in cafrying oul the provisions of this marketing order pursuant to RCW 15.66.130.

(11} Limitation of liability of commigsion members and employees. Obligations incurred
by the commission and any other liabilities or claims against the commission shall be enforced
only against the assels of the commission in the same manner as if it were a corporation and
no liability for the debts or acbons of the commission shall exist against sither the state of
Washington or any subdivision or instrumentality thereof or against any other commission
established pursuant o the act or the assets thereofl or against any member officer, employee
or agent of the commission in his individual capacity. The members of the commission,
including employees thereof, shall not be held responsible individually in any way whatsosver
o any person for errors in judgment, mistakes, or other acts, either of commission or
omission, as principal agent. person, or employee, except for their own individual acts of
dishonesty or cime. No such person or employee shall be held responsible individually for
any act or omission of any other member of the commission. The liability of the members of
the commission shall be several and not joint and no member shall be liable for the default of
any other membar.

[Statutory Authority: RCW 15.66.030, 15.66.053, 15.66.055, and chapter 34.05 RCW WSR
06-03-003, § 16-516-020, filed 1/4/06, affective 2/4/06. Statutory Authority. RCW 15.66.020
WSR 00-11-180, § 16-516-020, filed 5/24/00, effective 6/24/00. Statutory Authority: RCW
15.66.090. WSR B0-05-073 (Order 1684), § 16-516-020, filed 4728/80, effective &/1/80;
Marketing Order, Article |1, effective 7/23/56 |
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THE IDAHO POTATO COMMISSION

Established in 1937, the ldaho Potato Commission (IPC) is a state agency that ks responsible for promioting
and protecting the famous "Grown in idaho®” seal, 2 federally registered trademark that assures
consumers they are purchasing genuine, top-gquality ldaho® potatoes. idaho's ideal growing conditions,
including rich, volcanic soil, dimate and irfigation differentiate Idabho® potatoes from potatoes grown in
other states.

ADDITIONAL LINKS

© 2018 idaho Potato Commission
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THE IDAHO POTATO COMMISSION

Established in 1937, the idaho Potato Commission (IPC) is & state agency that is responsible for promioting
and protecting the famous "Grown In Idaho®" seal, a federally registered trademark that assures
consumers they are purchasing genuine, top-guality idaho® potatoes. idaho's ideal growing conditions,
including rich, volcanic soil, cimate and irrigation differentiate Idaho® potatoes from potatoes grown in
other stabes,
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